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OF 



THE SUPREME COURT 



OF THB 



STATE OF NEVADA. 



EULE I. 



Applicants for license to practice as attorneys and coun- 
selors will be examined in open court on the first day of 
the term. 

EULE II. 

In all cases where an appeal has been perfected, and the 
statement settled (if there be one) twenty days before the 
commencement of a term, the transcript of the record shall 
be filed on or before the first day of such term. 

EULE III. 

If th6 transcript of the record be not filed within the time 
prescribed, the appeal may be dismissed on motion during 
the first week of the term, without notice. A cause so dis- 
missed may be restored during the same term, upon good 
cause shown, on notice to the opposite party; and unless so 
restored the dismissal shall be final, and a bar to any other 
appeal from the same order or judgment. 

2 
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EULE IV. 

On such motion, there shall be presented the certificate of 
the clerk below, under the seal of the court, certifying the 
amount or character of the judgment, the date of its rendi- 
tion, the fact and date of the filing of the notice of appeal, 
together with the fact and date of service thereof on the ad- 
verse party, and the character of the evidence by which said 
service appears, the fact and date of the filing the undertak- 
ing on appeal, and that the same is in due form; the fact and 
time of the settlement of the statement, if there be one; and 
also, that the appellant has received a duly certified tran- 
script, or that he has not requested the clerk to certify to a 
correct transcript of the record; or, if he has made such 
request, that he has not paid the fees therefor, if the same 
have been demanded. 

EULE V. 

All transcripts of records hereafter sent to this court shall 
be on paper of uniform size, according to a sample to be 
furnished by the clerk of the court, with a blank margin 
one and half inches wide at the top, bottom, and side of each 
page; and the pleadings, proceedings, and statement shall be 
chronologically arranged. The pages of the transcript shall 
be numbered, and shall be written only upon one side of 
the leaves. Each transcript shall be prefaced with an alpha- 
betical index to its contents, specifying the page of each 
separate paper, or Jer, or proceeding, and of the testimony 
of each witness, and shall have, at least, one blank or fly- 
sheet cover. 

Marginal notes of each separate paper, order, or proceed- 
ing, and of the testimony of each witness, shall be made 
throughout the transcript. 

The transcript shall be fastened together on the left side 
of the pages, by ribbon or tape, so that the same may be 
secured, and every part conveniently read. 

The transcript shall be written in a fair, legible hand, and 
each paper or order shall be separately inseisfced. 
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EULE VI. 

No record which fails to conform to these rules shall be 
received or filed by the clerk of the court. 

RULE VII. 

For the purpose of correcting any error or defect in the 
transcript from the court below, either party may suggest 
the same, in writing, to this court, and upon good cause 
shown, obtain an order that the proper clerk certify to the 
whole or part of the record, as may be required. If the 
attorney of the adverse party be absent, or the fact of the 
alleged error or defect be disputed, the suggestion must be 
accompanied by an affidavit showing the existence of the 
error or defect alleged. . 

RULE VIII. 

Exceptions to the transcript, statement, the undertaking 
on appeal, notice of appeal, or to its service or proof of 
service, or any technical objection to the record affecting the 
right of the appellant to be heard on the points of error 
assigned, must be taken at the first term after the transcript 
is filed, and must be noted in writing, and filed at least one 
day before the argument, or they will not be regarded. In 
such cases, the objection must be presented to the court 
before the argument on its merits. 

RULE IX. 

Upon the death or other disability of a party pending an 
appeal, his representative shall be substituted in the suit by 
suggestion, in writing, to the court on the part of such repre- 
sentative, or any party on the record. Upon the entry of 
such suggestion, an order of substitution shall be made, and 
the cause shall proceed as in other cases. 

RULE X. 

The calendar of each term shall consist only of those causes 
in which the transcript shall has e been filed on or before the 
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first day of the term, unless by written consent of the parties; 
provided^ that all eases in which the appeal is perfected, and 
the statement settled, as provided in Rule II, and the tran- 
script is not filed before the first day of the term, may be 
placed on the calendar, on motion of the respondent, upon 
the filing of the transcript. 

RULE XI. 

Causes from the same judicial district shall be placed 
together, and all the causes shall be set on the calendar in 
the order of the several districts, commencing with the first, 
except that causes in which the people of the State are a 
party shall be placed at the head of the calendar. 

RULE XII. 

At least three days before the argument, the appellant 
shall furnish to the respondent a copy of his points and cita- 
tion of authorities; and within two days thereafter, the re- 
spondent shall furnish to the appellant a copy of his points 
and citation of authorities, and each shall file with the clerk 
a copy of his own for each of the justices of the court, or 
may, one day before the argument, file the same with the 
clerk, who shall make such copies, and may tax his fees 
for the same in his bill of costs. 

RULE XIII. 

No more than two counsel on a side will be heard upon the 
argument, except by special permission of the court; but 
each defendant who has appeared separately in the court 
below may be heard through his own counsel. The counsel 
for the appellant shall be entitled to open and close the argu- 
ment. 

RULE XIV. 

All opinions delivered by the court, after having been 
finally corrected, shall be recorded by the clerk. 
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EULE XV. 

All motions for a rehearing shall be upon petition in 
writing, presented within ten days after the final judgment 
is rendered, or order made by the court, and publication of 
its opinion and decision, and no argument will be heard 
thereon. No remittitur or mandate to the court below shall 
be issued until the expiration of the ten days herein provided, 
and decision upon the petition, unless upon good cause 
shown, and upon notice to the other party, or by written 
consent of the partfes, filed with the clerk. 

EULE XVI. 

Where a judgment is reversed or modified, a certified copy 
of the opinion in the case shall be transmitted, with the 
remittitur, to the court below. 

EULE XVII. 

No paper shall be taken from the court-room or clerk's 
office, except by order of the court, or of one of the justices. 
No order will be made for leave to withdraw a transcript for 
examination, except upon written consent to 'be filed with the 
clerk. 

EULE XVIII. 

No writ of error or certiorari shall be issued, except upon 
order of the court, upon petition, showing a proper case for 
issuing the same. 

EULE XIX. 

Where a writ of error is issued, upon filing the same and 
a sufficient bond or undertaking with the clerk of the court 
below, and upon giving notice thereof to the opposite party 
or his attorney, and to the sheriff, it shall operate as a super- 
sedeas. The bond or undertaking shall be substantially the 
same as required in cases on appeal. 
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EULE XX. 

The writ of error shall be returnable within thirty days, 
unless otherwise specially directed. 

RULE XXI. 

The rules and practice of this court respecting appeals 
shall apply, so far as the same may be applicable, to pro- 
ceedings upon a writ of error. 

EULE XXII. 

The writ shall not be allowed after the lapse of one year 
from the date of the judgment, order, or decree, which is 
sought to be reviewed, except under special circumstances. 

RULE XXIII. 

Appeals from orders granting or denying a change of venue, 
or any other interlocutory order made before trial, will be 
heard at any regular or adjourned term, upon three days' 
notice being given by either appellant or respondent, when 
the parties live within twenty miles of Carson. "When the 
party served resides more than twenty miles from Carson, 
an additional day's notice will be required for each forty 
miles, or fraction of forty miles, from Carson. 



REPORTS OF OASES 



DETEBMnnED JS 



THE SUPREME COURT 



OF THE 



ST^TE OF IS^EV^D^. 



APRIL TERM, 1872. 



THE STATE OF NEVADA, Eespondent, v. EUREKA 
CONSOLIDATED MINING COMPANY et als., Appel- 
lants. 

Taxes on Pbooeeds of Mikes — When the " Fifteen Dollabs per Ton " Ex- 
emption Applies. The act of February 28, 1871, for the taxation of the net pro- 
ceeds of mines, (Stats. 1871, 87) in providing "that an additional exemption of 
fifteen dollars per ton may be allowed on all ores worked by Freiburg or dry pro- 
cess," does not authorize an exemption of fifteen dollars per ton on all ores so 
worked in addition to the actual cost of working them, but only where such 
actual cost exceeds sixty per cent, of the gross yield. 

Legislatiye Intent of Act to Tax Net Pboceeds of Mines. In the passage 
of the act of February 28, 1871, for the taxation of the net proceeds of mines, 
(Stats. 1871, 87) the legislative intent obviously was, first, to tax the gross yield 
less the actual cost; and, second, to limit a maximum, beyond which not even 
actual cost should be deducted : in other words, to exempt only the actual cost, 
provided it did not exceed sixiy per cent, of the gross yield in case of ores 
worked by wet process, and sixty per cent., together with fifteen dollars per ton, 
in case of ores worked by dry process. 

Omission of "DoliiAb Mark" in Tax Assessment Boll. In an action to 
recover delinquent taxes on the net proceeds of mines, where plaintiff was 
allowed to introduce in evidence the original assessment roll, notwithstanding 
there was no dollar mark attached to the figures purporting to indicate the 
amount of the tax due or assessed) and it was objected to on that ground : Held, 
that the fair and reasonable presumption, in the absence of anything to show to 
the contrary, was that the figures, disposed in perpendicular columns in the 
form prescribed by statute, indicated dollars and cents, and that the admission 
of the roll in evidence was not error. 
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State V. Eureka Consolidated Mining Company. 

SuTFiciENCT OP DELINQUENT Tax ASSESSMENT BoLL. Whefc a delinquent 
assessment roll, objected to for want of the " dollar-mark," had such mark pre- 
fixed to an the columns except the last, headed <' total amount of tax," which, 
however, was added up and the mark prefixed to the sum total : ffddt ^at such 
roll furnished suf&cient legal evidence to enable a court to determine with cer- 
tainty the amount of the tax, and that in a suit for delinquency such roll was all 
the plaintiff need introduce to msike out a prima facie case. 

Ibbelevant Matteb in "Statements" op Pboceeds of Mines. Matters in- 
serted in a statement of the proceeds of a mine such as is required to be fur- 
nished by the mining tax law, (Stats. 1871, 87) the insertion^f which is not 
authorized by the statute, go for nothing and the assessor is not bound to pay 
any regard to them. 

Object of Notice by Assessob op Unpaid Taxes on Mines. The written 
notice required by section 7 of the mining tax law, (Stats. 1871, 87) to be given 
by the assessor to parties engaged in reducing ores, is not a prerequisite to Ua- 
bility of the producer for the tax, but only intended to hold a party reducing ores 
extracted by others to the extent of the value of the ores in his possession when 
notified. 

Taxes on Pboceeds of Mines to be Collected Quabtebly. There is noth- 
ing in the use of the word " manner " in section 10 of the mining tax law, (Stats. 
1871, 87> which provides that the collection shall be enforced in the same man- 
ner as on other kinds of personal property, to prevent the collection of such 
taxes quarterly— the word " manner " as there used does not mean *• time. 
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Appeal from the District Court of the Sixth Judicial Dis- 
trict, Lander County. 

This was an action against the Eureka Consolidated Min- 
ing Company, and the possessory claims to the mines or 
mining claims, known as the '* Eureka Consolidated Mines," 
in the Eureka Mining District, Lander County, brought to 
recover the taxes imposed on the net pro6eeds of such mines 
for the quarter ending March 31, 1871. The complaint sets 
forth that the gross yield of those mines for that period 
was $fl37,262; that the deductions for costs allowed by law 
was $64,357 20, being sixty per cent, of the gross yield, 
leaving $42,904 80 as net proceeds subject to taxation; and 
demanding judgment for $1244 24 as the tax on said net 
proceeds. 

It appears from the 48tatement furnished by the superin- 
tendent of the mines to the assessor, that the gross yield 
amounted to 2998 tons worked by dry or roasting process, 
of the gross value of $107,262, and that the cost of mining, 
reducing, and transportation exceeded sixty per cent., but 
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he did not say how much. He then claimed to deduct sixty 
per cent., amounting to $64,357 20, and in addition thereto 
fifteen dollars per ton, amounting to $44,970, making in all 
$109,327 20, or in other words a sum exceeding the gross 
yield. The defendants adopted this view of the matter, and 
claimed that they were not liable to any tax whatsoever. 
Other facts are stated in the opinion. 

There having been a judgment in the court below for the 
plaintiff as prayed, and a motion for new trial overruled, 
defendants appealed from the judgment and order. 

H, Maytmibaum, for Appellants. 

I. There is an absolute exemption of fifteen dollars per 
ton allowed on all ores worked by dry process; it is an addi- 
tional and arbitrary exemption, without reference to cost 
allowed on all ores worked by dry process. The rule was 
adopted for the purpose of arriving at the value of the ore 
thus worked, and is no more arbitrary than the rule in the 
old law exempting forty dollars per ton on all ores worked 
by roasting process, and eighteen dollars per ton on ores 
worked by wet process. The legislature declares that an 
additional exemption of fifteen dollars per ton in dry pro- 
cess shall be allowed, and this it had the right to do, just 
the same as it had under the old law, whereby it allowed 
double the exemption for roasting process that it allowed 
for wet process. See State v. Estabrook, 3 Nev. 179; Vir- 
ginia City V. ChoUar Potosi, 2 Nev. 92. 

n. The assessor was bound to assess the ores according 
to the written statement of the defendants' superintendent, 
and it is only in case of the refusal of a party to make such 
statement, that the assessor is authorized to assess from 
other sources. Besides, notice in writing was a prerequisite 
to the liability of the defendants for taxes; and as the gen- 
eral statute for the collection of taxes on the proceeds of 
mines must be followed, the collection cannot be made quar- 
terly, but must be made annually in the same manner as 
taxes on other property is collected. Stats. 1871, 87, Sees. 
4, 7, and 10. 
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State V. Eureka ConBolidated Mining Company. 

III. The assessment roll, as well as the delinquent list, 
are radically defective in failing to indicate what is meant 
by the figures. 27 Cal. 50; 30 Cal. 610; 31 Cal. 132. 

C, i?. GrecUhoiise, also for Appellants. 

The question is whether the words *' additional exemption 
of fifteen dollars per ton, " mean in fact an exemption and 
that amount to be deducted from every ton worked by these 
processes in addition to the other specified deductions for 
extraction, etc., or whether the limit of sixty per centum on 
the gross value is simply extended, so that the specified de- 
ductions for extraction, etc., may (should they amount to so 
much) go beyond the sixty per centum to an extent not ex- 
ceeding fifteen dollars per ton. The words "additional 
exemption of fifteen dollars " certainly imply that there are 
some other exemptions, and if we can discover what these 
are, the section is relieved from all ambiguity. See Web- 
ster's definitions of ** exempt" and ** exemption." With 
these definitions in view, it is clear that the sixty per centum 
is not an exemption; upon the contrary, it is a limit upon the 
exemptions made by the deductions for extraction, etc. If 
then this per centum is not an exemption, the fifteen dollars 
cannot with propriety be coupled with it as an ** additional 
exemption, " and it therefore follows that it is an exemption 
additional to those to be made for the extraction, transpor- 
tation, and reduction, or sale of the ore. 

The assessment should be made as follows: From the 
gross value of the ore deduct the actual cost of extraction, re- 
duction, etc., or if this exceeds sixty per centum of the gross 
yield, only deduct this percentage; then from the remainder 
deduct the additional exemption of fifteen dollars for each 
ton and the remainder is subject to taxation. 

A, M, Hillhouse and N. D, Anderson, District Attorney, 
for Eespondent. 

I. If the latter part of section 1, of the act of 1871, is 
valid for any purpose, it is only to allow an additional amount 
as cost of extraction and milling, etc., when such actual cost 
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exceeds the percentage first limited; and then only to such 
an extent as such actual expenses exceed such percentage. 
In this view, passing the question of the unconstitutionality 
of the portion of the section referred to, the first part of 
the law makes the levy, and then provides for the assess- 
ment; that is, on that ore which is worth certain sums, cer- 
tain percentages are allowed, when the actual cost of ex- 
tracting, etc., amounts to as much as the percentage. But 
it is plain that no certain per cent, is allowed, unless the 
actual cost of extracting, etc., amount to that much. The 
title of the act, as also the act itself, shows that the '*net 
proceeds" are to be taxed. No arbitrary allowance is made. 
No exemption, but actual cost. Then, if we proceed to in- 
terpret the latter clause of section 1 in the same manner as 
the first portion, we find that it means that if ore is worked 
by dry or Freiburg process, and it costs by reason of such 
process more than the per cent, allowed, then such addi- 
tional cost, not to exceed the fifteen dollar limit, may be 
"allowed; that is, if it exceed the per cent, limited one dol- 
lar, or two dollars, or fifteen dollars, that may be allowed. 
This would render the law uniform, and give to those who 
work ores by the more expensive process the advantage of 
their full actual cost of extracting, etc. 

n. A technical objection is made that the dollar marks do 
not appear in the assessment roll or delinquent list. While 
we admit that the California courts have at one time held 
to such a doctrine, we must be permitted to say that no such 
rule ever can or should be sustained, by reason or justice. 
The court that rendered that decision certainly forgot or 
overlooked the facts that from the levy we find the per cent, 
to be collected; from the statement the amount to be taxed; 
and that the tax is computed and shown in the list. Taking 
all together, how any one could say there was any uncertainty 
what the figures stand for, seems very much like presuming 
on the ignorance of courts and juries. But in this case all 
such questions are avoided; because the pleadings show 
clearly the value of property taxed, as also the tax on the 
same. ' 
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in. We are also met with the objection that the assess- 
ment was erroneous because the assessor did ndt follow the 
statement furnished; and that no demand was proven. It 
appears however that the superintendent did furnish a state- 
ment from which the assessor made the assessment, only 
leaving out that which was improper. Again, it is said the 
company is not liable because no notice was served as 
required by section 7. That section is intended clearly only 
as a manner in which parties, who may haVe ore in their 
possession belonging to others, may be rendered liable fbr 
the tax on such ore. It simply provides how the State shall 
secure the tax when ores are in the possession of parties 
other than the owners — a sort of garnishment alone. Again, 
we are told that this tax cannot be collected, except when 
general taxes become delinquent. In answer, we submit that 
'* manner" does not mean ''time," and that there is noth- 
ing in the suggestion. 

. L. A. Buckner, Attorney General, and T, W. Healyy also 
for Respondent. 

The act of 1871 gives the form of the assessment roll in 
addition to prescribing clearly the facts to be stated in it. 
The act in relation to money of account and interest (Stats. 
1861, 99) provides that the money of account of this State 
shall be the dollar, cent, and mill ; but as section 3, in judg- 
ments, decrees, etc., rejects less than a cent, it follows that 
there can be , but two columns ; and the enumeration of 
figures being a matter of science, the court will take judicial 
notice of the fact that in money columns the enumeration is 
from the right to the left; that units and tens are cents; and 
hundreds, progressing in the same direction, are, dollars. 
Hence in the books of account in the State treasurer's and 
controller's offices, there are no dollar marks. The same is 
true of the banks, etc. By examination of the ruled form 
in the second section it will be seen that all the columns 
save the first and second are columns of value ; therefore, 
that by dividing these it is a neat and convenient way book- 
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keepers have of showing dollars and cents without defacing 
the book with as many dollar and cent marks as there are 
items. The objection proceeds on the assumption that the 
dollar mark can only be made thus ($) but such is not the 
fact ; on the contrary, the universal custom in the offices 
named, in banks, in commercial houses, etc., is to rule and 
keep their books by ruling dollar and cent columns. 

In the California cases quoted the form of the assessment 
roll is given in the report of the case ; and it will be ob- 
served there are no dollar or cent columns, and no dollar 
marks; hence it is amenable to the objection ; but the cases 
are not in point, for the reason that the roll here is different. 

Again, the delinquent list has the dollar mark to every 
column, but in the last line it is only placed before the 
sum total of the addition of the whole line. It is very evi- 
dent that you can only make dollars and cents by the addition 
of doUars and cents ; and the result shows conclusively that 
all the figures in these two columns are dollars and cents as 
they are respectively placed. A similar question was decided^ 
in People vs. Empire G. & S. M. Go,, 33 Cal. 171. 

H, Mayenhaum, for Appellants, in reply. 

If there is any necessity to show authorities sustaining 
the decision of California on this question of dollar mark 
it will be sufficient to cite the case of Woods v. Freeman, 
where the same question was similarly decided in the 
Supreme Court of the United States. 1 Wallace, 398; see 
also 20 111. 341; 21111. 147. 

It is however claimed that the question is avoided because 
the pleadings show the value of the ores. But it will be seen 
that the answer specifically denies each and every allegation 
in the complaint, and it was therefore necessary to introduce 
in evidence the delinquent list, and this list could not be 
used in evidence according to the decisions cited. The 
assessment roll and delinquent list are the foundation of the 
tax; and if these lists fail to show what the tax is they can- 
not be used in evidence in a suit against a citizen or tax- 
payer to enforce an imaginary tax or assessment. 
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By the Court, Gaebeb, J. : 

This action was instituted to recover the tax assessed on 
certain ores, under the provisions of the act entitled "An act 
providing for the taxation of the net proceeds of mines," 
approved February 28, 1871. The ores were extracted by 
the appellant during the quarter commencing January 1, 1871. 
The gross yield thereof was between thirty and one hundred 
dollars per ton, and (it will be assumed) they were worked 
by Freiburg, or dry process. 

The appellant contended that the assessment should be 
made as follows : ''From the gross yield of the ore, deduct 
the actual cost of extraction, reduction, etc. ; or, if this ex- 
ceeds sixty per centum of the gross yield, only deduct this 
percentage — then, from the remainder, deduct the additional 
exemption of fifteen dollars for each ton, and the remainder 
is subject to taxation." But the court decided that the max- 
imum of deductions to be allowed is obtained by adding to 
sixty per centum of the gross yield fifteen dollars for each 
ton ; and that subject to such maximum, the actual cost of 
extraction, etc., is to be deducted from the gross yield, the 
remainder being subject to taxation; consequently, as in 
this case the actual cost did not exceed sixty per cent, of the 
yield, no portion of the asserted exemption of fifteen dol- 
lars per ton was allowed. We are clearly of opinion that 
the decision was correct. 

The section of the statute upon the construction of which 
the decision depends, so far as it applies to ores of this 
description, enacts that all ores shall be assessed as follows : 
From the gross yield, there shall be deducted the actual cost 
of extraction, transportation, and reduction or sale ; and the 
remainder shall be deemed the net proceeds, and shall be 
assessed and taxed; provided, that in no case whatsoever 
shall the whole amount of deductions allowed to be made in 
this section from the gross yield exceed sixty per centum of 
such gross yield ; provided, that an additional exemption of 
fifteen dollars per ton may be allowed on all ores worked by ^ 
Freiburg or dry process. 
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The intention of the legislature, the thought which this 
section expresses, is obvious. First, to tax the gross yield, 
less the actual cost; and, second, to limit a maximum, be- 
yond which not even actual cost should be deducted. The 
grade of the ore and the nature of the process are material 
only as a means of arriving a.t what are to be deemed the net 
proceeds, to tax which is the avowed object. So, in fixing 
the limit of deductions, so as to approximate as near as 
might be the actual cost, these considerations became im- 
portant; and, consequently, this limit was arranged on a 
sliding scale, varying with the grade of the ores and the 
nature of the process. It was so arranged because, and 
only because, experience had shown that the cost of reduc- 
tion usually varies according to the same conditions. There 
is no more propriety in allowing the fifteen dollars per ton 
to be deducted, without regard to the actual cost, than in 
allowing the sixty per cent, to be so deducted. 

It is argued for the appellants, that: *'The question is 
whether the last proviso mean's in fact an exemption. The 
words, ddditional exemption of fifteen dollars, certainly imply 
that there are some other exemptions; and, if we can dis- 
cover these, the section is free from ambiguity. With Web- 
ster's definitions of *' exempt" and ''exemptions" in view, it 
is clear that the sixty per centum is not an exemption, but 
is a limit upon the exemptions made by the deductions for 
extraction, etc. — ^not being an exemption, the fifteen dollars 
cannot, with propriety, be coupled with it as an additional 
exemption ; and it follows, therefore, that the fifteen dollars 
is an exemption additional to those allowed to be made for 
the extraction, transportation, and reduction or sale of the 
ores." This is ingenious, but, we think, too partial and 
refined. A^ccording to Webster, "to deduct" may mean the 
same thing as "to exempt"; and whatever is deducted under 
the provisions of the statute, is ipso facto exempted or freed 
from the burden of taxation. 

The enacting clause of the section is, that from the gross 
yield there shall be deducted the actual cost. This is the 
leading idea of the statute — the general rule proposed. The 
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office of a proviso is to except something from the enacting 
clause, or to qualify or restrain its generality. Per Story, 
J.,- 15 Pet. 445. The last clause or proviso cannot be read 
as if it were a substantive and distinct enactment. The 
statute is as if it read: " From the gross yield the actual 
cost shall be deducted, subject however to the two following 
qualifications. and exceptions, viz: such deduction shall not 
exceed sixty per centum of such yield, unless the ore is 
worked by dry process, in which case, an additional deduc- 
tion of fifteen dollars per ton may be made. " The proviso 
does not abrogate the rule adopted by the enacting clause, 
but merely qualifies the generality of that rule, which other- 
wise would have allowed the deduction of the cost without 
regard to its amount. Whatever is deducted over and above 
the sixty per centum, is surely a deduction additional to that 
allowed to be made on ores worked by wet process. It is 
an additional exemption — an- exemption of another portion 
of the actual cost. 

The actual cost must be deducted, except as the statute 
otherwise expressly directs. By adding the sixty per ceiitum 
to the fifteen dollars per ton; or, by adding to the amount 
allowed for wet process, the additional amount allowed for 
dry process, we get the amount which may be allowed on ores 
worked by the latter. Below this limit, there is nothing in 
the statute forbidding the deduction of actual cost. Above it, 
the deduction of even actual cost is expressly prohibited. 
"While the sixty per centum is, in one sense, a limit upon the 
exemptions allowed in all cases where the excepted process is 
not used, so equally is the fifteen dollars per ton a limit upon 
the additional exemption allowed in that specified case. 
In another sense, the sixty per centum may as well be termed 
an exemption of sixty per centum, as the fifteen dollars per 
ton, an exemption of fifteen dollars per ton. For wet pro- 
cess is allowed an exemption of sixty per centum; for dry, 
an additional exemption of fifteen dollars per ton — the 
exemption consisting of actual cost in the one case, as well 
as in the other. 
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On the trial, the plaintiff offered as evidence portions of 
the original and delinquent quarterly assessment rolls. The 
defendant objected to their introduction on the ground, 
"that there are no dollar marks placed to the figures and 
numbers purporting to indicate the amount of the tax due 
or assessed, or to any figures or numbers therein, and that 
it has no other marks indicating what is meant by those 
figures or numbers." The evidence was received and an ex- 
ception taken. In support of this exception several author- 
ities are cited. In Laivrtnct v. last, 20 111. 338, a judgment 
for taxes was offered in ejectment. It was rejected on the 
ground that it did not show the amount of tax for which it 
was rendered — that the use of the numerals without some 
mark, indicating for what they stand, is insufficient. The 
court said there was no mark, sign, or abbreviation in any 
way connected with the figures showing for what they stood. 
The figures were 2 48, written in a column headed ''total." 
Breese, J., dissented, saying: ''The form pursued by the 
collector is precisely the form given by the statute, and so 
is the entry of the judgment. It is certain to every ordinary 
intent that the figures in the proper columns indicated cents 
or dollars and cents. The most common man would so un- 
derstand them, and would not be misled by them. The 
figures '2 48' must, of necessity, mean two dollars and 
forty-eight cents, or two hundred and forty- eight cents, 
which is the same. Mills are never expressed in that way. 
Courts of justice must draw the same conclusions from the 
same facts which the mass of the community would draw 
from them. Taking the columns with their headings and 
the figures in them as they stand, can any reasonable man 
doubt that dollars and cents or cents only were intended ? 
I think not. It is not certainty to every intent in particular 
that is required in such proceedings, but common cer- 
tainty."- In 31 Cal. 132, the rule established in 20 111. was 
followed and applied to a case where the assessment roll 
was offered to sustain a suit for taxes. There, in a column 
headed "valuation," was written "101,937 18." The court 
3 
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say: '^It is necessary that there should have been a tax 
assessed, and that the amount be ascertained, otherwise 
there is no basis for a judgment to rest upon; that if the 
assessment ia» so defective that the court cannot determine 
what is intended, it is insufficient as evidence to authorize 
a judgment: that a 'valid assessment' is the foundation 
of all subsequent proceedings." The same has been held in 
other California cases, all resting avowedly on the authority 
of the case in 20 111., and cases in 21 and 23 111. to the 
same effect. Woods v. JPretinan, 1 Wallace, 398, also holds 
that a judgment for taxes similar to that rejected in 20 111. 
cannot be introduced in ejectment. The decision is ex- 
pressly placed upon the ground,, that the validity of the 
judgment depended upon the construction of an Illinois 
statute, and that, therefore, the interpretation already given 
to the statute by the highest judicial tribunal in that State 
must be followed. 

By another statute of Illinois^ one holding a colorable 
title to land might perfect it by continuing in possession 
for seven years, and also, during that period, paying ''all 
taxes legally assessed on that land." 

In Chickermg v. laile, 38 111. 342, one of the parties 
claimed title by such a payment. It was objected that the 
taxes so paid, had not been legally assessed, because there 
was no word or character, annexed to the valuation, to indi- 
cate the sum in dollars and cents. The question presented 
was, therefore, whether such is a legal or valid assessment. 
The court say, referring to their earlier decisions above 
cited: '^In a proceeding to divest title by summary action, 
it has been held that such a defect in the judgment for the 
taxes rendered the sale void. But this is a different ques- 
tion. We are not prepared to hold that such an assessment 
is void, as, if it is, all the acts performed under the assess* 
ment would render the officers wrong-doers, and subject 
them to an action for taxes collected on the assessment, and 
the collector a trespasser for distraining property for the 
collection of such taxes. We do not regard this omission 
as rendering the assessment illegal, nor the tax extended 
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upon it, although there may have been nothing but the 
numerals to indicate its amount. We are not disposed to 
apply the want of a word or character to the numerals, to 
indicate the sum of taxes due, as a defect to anything prior 
to the application of the collector for a judgment against 
delinquent lands, and would not even apply it to the judg- 
ment, were it not that the judgment must find the sum for 
which it was rendered. To all of the proceedings prior to 
the judgment for taxes, all persons know what the numerals 
represent, the amounts, and act upon them accordingly. 
And persons might so understand in a judgment; but we 
understand the law to be inflexible, that the judgment must, 
in terms, find the sum due." 

Elston V. Ktnnicott, 46 111. 202, presented the same ques- 
tion, and it was again affirmed that the want of the dollar 
mark is no defect to any matter or thing prior to the appli- 
cation for judgment. In this case, the taxes were paid for 
six of the seven years, and the excuse for the failure to pay 
the assessment levied during the remaining year was, that 
the taxes for that year were not legally assessed — the roll 
not containing the dollar mark. 

We have set forth all the authorities bearing on this ques- 
tion, to which our attention has been called, because there 
is much in them which goes far to justify the confidence with 
which counsel has pressed this assignment. Upon principle, 
we think, the opinion of Judge Breese presents the more 
reasonable and common sense view of the question, espe- 
cially as applied to the facts of this case. In the rolls admit- 
ted in evidence, the columns headed, ''gross yield," ''actual 
cost of extracting," etc., "total cost," "amount deducted," 
etc., 'net yield," etc., and "total amount of tax," are each 
divided into two unequal spaces by ruled lines ;. the smaller 
space, on the right, being of the size to admit two figures, 
and containing throughout the roll only two figures on each 
line, while the larger space contains from one. figure up to 
six, being evidently so ruled as to admit any number of 
figures likely to be called for to express the number of dol- 
lars in the largest assessments. By our statute (1861, p. 99) 
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, it is enacted that the money of account shall be the dollar, 
cent, and mill, and that all accounts in the public offices, and 
other public accounts, shall be kept accordingly, and that 
no proceeding shall be considered erroneous because the 
amount is computed in dollars and cents, omitting the mills. 
The form of the assessment roll, given in section 2 of the 
statute in question, also shows that it was contemplated that 
the amounts should be computed in dollars and cents only. 

As matter of experience and habit, we also know that mills 
are usually disregarded in all these proceedings. The fair 
and reasonable presumption, in the absence of anything in 
such a roll as this to show the contrary, is that the figures 
in the smaller subdivision of the columns indicate cents, 
and those in the larger, dollars. The addition of the dollar 
mark would not make this more apparent. A sum of money, 
of course, is taken to be intended. By the statute of 1861 
this can only be dollars, cents, and mills. The subdivision 
of the columns and the manner in which they are filled up 
unmistakably point to the rejection of one of these three 
denominations. Mills alone can be so rejected without ren- 
dering the proceeding erroneous. It was perfectly proper 
and legal for the assessor to omit these, and he is presumed 
to have done his duty. 

Upon authority, it cannot be claimed that either doctrine 
has become settled law by the rule of stare decisis ; or that, 
against our sense of right, we are bound to follow these 
recent and not altogether consistent or harmonious adjudica- 
tions of two of our sister states — and, perhaps, the most 
that can be claimed is a conflict. The cases cited all pur- 
port to follow the Illinois ruling, and according to that, as 
explained in the later adjudications, it was proper, in making 
up the delinquent list, for the officer to assume that the 
.numerals on the original roll represented dollars and cents, 
and to act upon them accordingly, by so designating them in 
the former. The delinquent roll is sufficiently explicit in this 
respect, according to all the authorities. See 33 Cal. 171. 
The dollar mark is prefixed to all the money columns, ex- 
cept the last headed '* total amount of tax, " and even that 
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is footed up and the mark prefixed to the sum total. The 
deKnquent roll, by the express terms of our statute, was all 
the plaintiff need have introduced to make out a. prima facit 
case. The introduction of the original roll, though unneces- 
sary, did not, under the Illinois doctrine, destroy this case, 
for it proved a valid asstssment, and so went to sustain the 
delinqueut roll which furnished sufficient legal evidence to 
enable the court to determine with certainty the amount for 
which judgment should be rendered. 

There is nothing in the point that the assessor was bound 
to assess the ores in conformity with the statement furnished 
him by the superintendent of the defendant. The only 
deductions entitled to a place in the statement were, by the 
express wording of section 2, those relating to actual cost. 
Matters inserted in the statement,- the insertion whereof is 
not authorized by the statute, go for nothing. Besides, the 
deduction of fifteen dollars per ton made in the statement, 
only amounts to the superintendent's construction of the 
statute, and his assertion of a corresponding claim to exemp- 
tion. If this is to govern, much time has been wasted in 
construing the statute. 

The notice in writing, required by section 7, is not a pre- 
requisite to the liability of the defendant to the tax. Such 
notice is only necessary to hold a party reducing ores, ex- 
tracted by others, to the extent of the value of the ores in 
his possession ' when notified. Equally untenable is the 
position that the tax cannot be collected quarterly. As 
counsel say, the word '' manner," in section 10, does not 
mean "time." 

We do not see how the record can be construed as showing 
that the cost of extracting, transporting, and reducing the 
ores exceeded sixty p6r cent, of the gross yield, or that the 
appellants made any such claim. The answer . expressly 
admits and avers that said cost was sixty per cent, of such 
yield; and, though the statement of the superintendent gave 
the cost as exceeding the sixty per cent., there is no showing 
anywhere how much the excess was, and, of course, no claim 
could have been based thereon. 
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The judgment and order appealed from are affinned. 

By Whitman, J., specially concurring : 

As I read the record in this case, the cost of extracting, 
transporting, and reducing the ores of appellants exceeded 
sixty per cent, of the gross yield ; so they claimed a further 
deduction, or, in the words of the statute, " additional ex- 
emption," of fifteen dollars per ton, because the working 
was by dry process. This claim was disallowed by the 
district judge, as I understand the decision, upon the ground 
that no allowance could legally be made beyond sixty per 
cent, of the gross yield; holding the percentage specified 
in the statute to be in this case, as in every other, the max- 
imum of deductions. This view I believe to be correct; and 
so concur in the judgment. 



J. L. CAENAGHAN et aL, Eespondents, v. B. F. WAED 

et aL, Appellants. 

Separation of Juby— When not Prejudicial. Where a juror, after retiring 
to deliberate upon a verdict, found it necessary to leave the jury-room for a few 
moments, and did s(Jr simply going to the rear of the court-house and returning 
immediately; and it appeared affirmatively that during such separation he had 
no intercourse or conversation with any one respecting the trial : Held, no ground 
for disturbing the verdict. 

CONVEBSATION OP ATTORNEY WITH JUROR — ^WhEN NOT PREJUDICIAL. Where aU 

attorney of the prevailing party saw one of the jurors, after retirement, leave the 
jury-room for a few moments, and supposing that a verdict had been agreed 
upon, inadvertently aske^ him if such were the case, and was answered in the 
negative; Held, that such conversation could not have prejudiced the other 
side, and would not authoiize a setting aside of the verdict. 

Attorney Sending for Medicine for Juror. Where a juror, after retire- 
ment, being for a few moments outside of the jury-room, asked an attorney of 
the prevailing party to send some one for a bottle of liniment which was pre- 
pared for him at a drug store, and which he wished to use as he was lame and 
suffering pain; and the attorney replied he would do so, and the liniment was 
afterwards passed in to the juror by the officer in cliarge : Held, that the compli- 
ance with the juror's request was not such an act as would vitiate the verdict. 
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DiFFEBENCE BETWEEN "TbEATING" A JUROR AND PerFOBMINQ A MeRE AcT OF 

HuMANiTy. There is a marked distinction between the performance of a mere act 
of humanity or duty for a juror, such a^ sending at his request for liniment to 
relieve his pain, and the voluntary oflfer of civilities, such as the treating with spirit- 
uous liquros, passed on in Sacramento and Meredith M. Go. v. Shoicers, 6 Nev. 
291, which neither duty, charity, nor the conventionalities of society require. 

Appeal from the District Court of the Eighth Judicial Dis- 
trict, White Pine County. 

This was an action by J. L. Camaghan, S. F. Fisher, H. 
McClintock, and J. M. Crawford against B. F. Ward and 
the Silver Star Consolidated Silver Mining Company to 
recover possession of a mining claim, known as the "Wa- 
bash Lode," on or near Pogonip Flat, White Pine County, 
for $5000 damages, and for an injunction restraining defend- 
ants from extracting or removing ore therefrom. Defend- 
ants denied all the allegations of the complaint and set up 
ownership in the Silver Star Consolidated Mining Company, 
and that Ward was the managing agent thereof. The cause 
was tried before a jury and resulted in a verdict for plaint- 
iffs; and in accordance therewith a judgment was entered in 
their favor for possession of the lode described and costs. 

The defendants moved for a new trial, relying mainly upon 
alleged misconduct of the jury in the particulars stated in 
the opinion, and that there was no evidence to sustain the 
verdict against Ward. The court below held that the evi- 
dence as to Ward was not sufficient, but that the points as 
to misconduct of the jury were not well taken, and ordered 
the motion overruled, provided the plaintiff would dismiss 
the action as to the defendant Ward, which they accordingly 
did. The Silver Star Consolidated Silver Mining Company 
appealed from the judgmeiit and order. 

C, H, Btlknap, for Appellants. 

Such a separation of the jury as took place is not permis- 
sible, is contrary to the statute, and should avoid the ver- 
dict. The rule in Sacramento and M(red%1h M. Co, v. 
Showers, 6 Nev. 291, is not founded upon a pecuniai y ben- 
efit, but its reason is that any act done to a juror by the 
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prevailing party, his attorneys, or agents, which may induce 
favor, or affection, or gratitude, will avoid the verdict. The 
act of Mr. Wren, the attorney of the prevailing party, was 
such an act, and avoids the verdict. 

Thyraas Wren and F. W. Cole, for Eespondents. 

A separation of the jury, whether before or after the final 
submission of the case, is no ground for setting aside the 
verdict, unless it can be shown that by reason of such separ- 
ation some injury was done to the party against whom the 
verdict was rendered. In other words, the mere separation 
will not vitiate a verdict unless the party's rights were pre- 
judiced thereby. 1 Cowen, 221, and cases cited in note ; 2 
Waterman on New Trials, 531. In some of the cases above 
referred to, it is held that a jury may separate after retir- 
ing, in case of necessity. In one case, there was a tempest 
which drove the jury out of their room ; in another, there 
was a riot which the jury assisted in quelling; whilst, in 
another, one of the jurymen was sick. We deem it unneces- 
sary to discuss the point as to Mr. Wren's sending after a 
bottle of liniment. 

C H, Belknap, for Appellants, in reply. 

The authorities cited by respondents as to separation of 
juries are generally upon the common law rule, and none of 
them upon a statute at all similar to ours. Our statute pro- 
viding when the jury shall be kept together (Stats. 1869, 
222, Sec. 168) implies that no separation shall take place 
after the submission of the case to the jury. If one officer 
is unable to keep them together, the statute provides for 
more; and whenever it becomes necessary for a juror to ab- 
sent himself from his fellows he should be accompanied by 
an officer. The rights of litigants and the purity of jury 
trials require this protection. 

As to the act of Mr. Wren in procuring for the juror a 
bottle of liniment : The rule in all the adjudged cases is, 
that whenever an act has been done to a juror by the pre- 
vailing party, his attorneys, or agents, that is calculated to 
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excite favor, affection, or gratitude, the verdict will be set 
aside. It matters not what the act 'was, nor the circum- 
stances that prompted it; if any thing was done that might 
have created gratitude, the verdict must be set aside. The 
reason of the rule is stated to be to prevent the jury from 
finding a verdict against their unbiased sense of the right of 
the case by motives of gratitude or feelings for favors how- 
ever slight. 12 Pick. 519; 4 Washington, 34; 34 Georgia, 
381; 4 Harrison, 80; 6 Nevada, 291; Com. v. McOaiil, Vir- 
ginia cases, 271; Lester v. Stanley ^ 3 Day, 287. 

By the Court, Lewis, C. J. : 

The appellants endeavor, first, to maintain that there was 
an illegal separation of the jury in this case which entitles 
them to have the verdict vacated. The facts upon which 
this assignment of error rests are, that after the jury had 
retired to deliberate upon the verdict, one of the jurors found 
it absolutely necessary to leave the jury-room for a few mo- 
ments, and did so, simply going to the rear of the court- 
house however, and returning immediately. If it be admitted 
that the showing made by th^ affidavits of the appellants 
would, unexplained or unanswered, constitute such separa- 
tion as would justify the court in setting aside the verdict, 
it certainly could not be so considered where, as in this 
case, the respondents show that during the separation com- 
plained of the juror had no intercourse or conversation with 
any one respecting the trial. It is a familiar rule of prac- 
tice, with perhaps some exceptions, that an irregularity 
which is shown could not have prejudiced^ the losing party, 
will not justify an interference with the verdict. When, 
therefore, it is shown, as it was in this case by the respond- 
ents, that there was nothing connected with the separation 
which could in the least prejudice the appellants, there is 
no ground for disturbing the verdict and judgment. Such 
is the rule very generally followed by the courts. See cases 
cited in 2 Graham and Waterman on New Trials, 534, et seq. 

One of the attorneys for the respondents, seeing the juror 
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leave the court-house, supposed that a verdict had been 
agreed upon, and inquired of the juror if such were the case, 
and was answered in the negative. The respondents show- 
that not another word passed between the parties at this 
time, and that this conversation took place in the presence 
of two disinterested witnesses, and was clearly inadvertent. 
The second point relied on is, that this was error; it was 
evidently not. This could not be said to be a conversation 
concerning the case, and it was beyond the range of possi- 
bility that it could have prejudiced the appellants, and, 
therefore, will not authorize a setting aside of the verdict. 

It appears that when the juror was returning to the jury- 
room, again seeing the attorney whom he had seen upon 
going out, he requested him to send some person for a bottle 
of liniment which was prepared for him at a certain drug 
store in the town, and which he wished to use, as he was 
quite lame and suffering much pain. The attorney replied 
that he would do so, and nothing further passed between 
them. The liniment was sent for and passed to the juror by 
the officer in charge. This, it is argued, is such an exten- 
sion of favor to the juror by the attorney of the prevailing 
party, as to vitiate the verdict under the rule announced in 
the case of The Sacramento and Meredith Mining Company v. 
Showers, 6 Nev. 291. 

It was held in that case, that the treating of the jury by 
the prevailing party with spirituous liquor would vitiate the 
verdict. The act in that case was volunteered, and was 
entirely uncalled for by any rule of civility or propriety. 
The law, as there laid down, is sustained by aj very strong 
current of decisions, and is recommended by the strongest 
considerations of policy and prudence. But there is nothing 
in that case which even intimates that the parties to a suit 
must disregard the simple dictates of humanity, or refuse to 
discharge the commonest duties imposed upon them by the 
laws of God and morality alike. To refuse to perform so 
slight an act ta relieve the sufferings of a juror would be a 
clear disregard of the plainest duty, which no circumstances 
can justify, and which the law does not demand. There is 
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a marked distinction between the performance of a mere act 
of humanity or duty for a juror, as in this case, andthe vol- 
untary offer of civilities which neither duty, charity, nor the 
conventionalities of society require of a man. And this is 
the distinction between the case of the Sacramento Company 
V. Showers and the case at bar. The compliance with the 
request of the juror was not such act as should vitiate the 
verdict. 
The judgment must be affirmed. It is so ordered. 

Garber, J., having be^n of counsel in the court below, 
did not sit in this case. 



GEORGE H. EOGEES, as Administrator etc., Ee- 
spoNDENT, V. A. J. HATCH, Appellant. 

Capacity op Fobeign Administbatob to Sce on Judgment. An objection of 
want of capacity to sue on the ground that the plaintiff is a foreign administrator 
without grant of letters in this State cannot be sustained when the action is on 
a judgment previously obtained by him in his own state— the suit being in 
reality a personal one. 

Pkkstjmption as to Laws of Otheb States. In the absence of proof of the 
laws of another state they will be presumed to be the same as in this State. 

Suit on Califobnia Judgment Pending Appeal. Where an administrator 
recoyered a money judgment in a California district court, and it was appealed 
to the supreme court of that state, but no undertaldng on appeal suificient to 
stay execution was filed: Held, that there was nothing in the fact and i)endency 
of Bach appeal to prevent the maintenance by such administrator of a suit on 
the judgment in this State. 

Action on Judgment Pending Appeal not Opebative as Stay. In an appeal 
from a money judgment in a district court, where the only undertaking on 
appeal is for costs, there is no such vacation or susT)ension of the judgment as to 
prevent its being sued on in a foreign state during th6 pendency of such appeal. 

Shebman v. Dillev, 3 Nev. 21, Cbiticized. The opinion expressed in Sherman 
v. DiUey, 3 Nev. 21, that a judgment cannot be pleaded in bar or operate by 
way of estoppel while the case is pending on appeal, is rather dictum than 
decision. 

Appeal from the District Court of the Second Judicial 
District, Washoe County. 
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This was an action by George H. Rogers, as administrator 
of the estate of James A. Eogers, deceased, upon a judg- 
ment for $1193 55, recovered by him as such administrator 
against the defendant on April 14, 1871, in the district 
court of the fourth judicial district of the State of Cali- 
fornia, in and for the City and County of San Francisco. 
He set forth in his complaint the death of the intestate at 
San Francisco on September 28, 1868; the jurisdiction of 
the San Francisco probate court over the administration of 
the estate; his appointment as administrator, and the issu- 
ance of letters to him on his qualification; the commence- 
ment of a suit by him as such administrator against defend- 
ant in said fourth district court; the personal service in 
San Francisco of summons therein on defendant and the 
recovery of judgment as above stated; and he proceeded to 
allege that such judgment was in full force and effect, unsat- 
isfied, unreversed, and unannuUed; that defendant was a res- 
ident of Washoe County and not within the jurisdiction of 
the court in which the judgment was rendered; that defend- 
ant thereby became and was indebted to plaintiff in the 
amount of said judgment, and demanding judgment therefor. 

Defendant demurred on the ground that the complaint did 
not state facts sujficient to show that the action in which 
judgment was rendered was not still pending on motion for 
new trial or appeal, or that the time for such motion or 
appeal had expired. The demurrer was overruled; and de- 
fendant then answered, setting up, among other things, that 
the judgment sued on was not in force, but was suspended 
by an appeal to the supreme court of California, taken and 
duly perfected by the defendant, and that there was conse- 
quently a former action pending for the same cause of 
action. Defendant also filed written objections to the trial of 
the action on the ground that plaintiff could not sue in his 
capaciiy of administrator, appointed by the probate court 
in California, and that he did not sue as administrator by 
virtue of any appointment under any law of the State of 
Nevada; all of which objections were overruled. 

The cause was tried by the court below without a jury. 
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The judgment in California having been duly put in evidence 
by plaintiff, the defendant offered a transcript of the same 
action on appeal in the supreme court of California, to 
which plaintiff objected as irrelevant and immaterial, on the 
ground that it appeared on the face thereof that the under- 
taking on appeal was a mere bond for costs, being for a sum 
not exceeding three hundred dollars; and that not being in 
double the amount of the judgment and costs it did not stay 
the -execution of such judgment. The objections were sus- 
tained, and the transcript on appeal excluded. The court 
found in favor of the plaintiff for the amount claimed by 
him with interest ; and, a motion for new trial having been 
denied, defendant appealed from the judgment and order. 

Thomas E. Haijdon^ for Appellant. 

I. A foreign administrator cannot maintain a suit in the 
courts of this State without taking out letters of administra- 
tion in this State. Story's Conflict of Laws, Sees. 512, 513, 
and note. 

n. There was error in refusing to allow defendant to 
proye the pendency of his appeal on the original judgment, 
in order to show that any right of action thereon was barred 
during such appeal. See Sherman v. Dilley, 3 Nev. 27; 
Campbell v. Hutoard, 5 Mass. 378; AtJcins v. Wyman, 45 Maine, 
400; Dubois v. Dubois, 6 Cowan, 495; Post v. Neajie, 3 Caines, 
28; Gale v. Butler, 35 Ver. 449; Byrne v. P rather, 14 Lou. 
653; Thornton v. Mahomy, 24 Cal. 583; Penhallow v. Doane, 
'3 Dallas, 87; Keen\, jTw/'Tzer, 13 Mass. 265; Paine y, Corioin, 
20 Pick. 510; Rohbins v. Appleby, 2 N. H. 223; Tarbox v. 
Fisher, 50 Maine, 236; Stillbird v. Beattie, 36 N. H. 455; 
Stone v. Spillman, 16 Texas, 432. An appeal suspends the 
judgment for evidence, as a bar or as an estoppel. People 
V. Frisbie, 26 Cal. 135; McGarrahan v. Maxivell, 28 Cal. 75; . 
%fm v. Berry, 8 Cal. 135; Knowles v. TucJcer, 12 Cal. 212; 
^Voodbury v. Boioman, 13 Cal. 634. The pen4ency of an ap- 
peal can be pleaded in bar of an action on the original judg- 
»^^nt; ?. e., that there are two actions pending for the one 
cause. 
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/. B, Marshall, for Respondent. 

I. A foreign administrator can maintain a personal suit 
against the debtor in any other state, on a judgment that he 
has recovered. Story's Conflict of Laws, 889, Sec. 522 ; Tal- 
madge, Administrator, etc. ^ v. Chapel et aL, 16 Mass. 69. 

II. An action on a judgment of a court of competent 
jurisdiction in another state may be maintained, notwith- 
standing an appeal from such judgment has been taken and 
is still pending in the court of such state. Taylor v. Shew, 

39 Cal. 536. Full faith and credit shall be given in each 
state to the public acts, records, and judicial proceedings of 
every other state. Act of Congress of May 26, 1790 ; MiUs. 
V. Duryea, 7 Cranch, 481; Hampton v. J/cConwe??, 3 Wheaton, 
234. Perfecting an appeal in California by the steps taken 
by the defendant in this case, does not suspend the opera- 
tion of the judgment, nor stay its execution in the court 
where rendered. California Practice Act, Sees. 349 and 353. 



By the Court, WmqjiiAN, J. : 

Appellant first objects to the capacity of respondent to 
sue, he being a foreign administrator without grant of letters 
in and for this State. The objection fails in this case, as he 
sues on a judgment previously obtained, and the suit is in 
reality one personal. As was said in a like case upon a 
similar objection : " Here the action is on a judgment already 
recovered by the plaintiff, and it might have been brought by 
him in his own name, and not as administrator; for the debt 
was due to him, he being answerable for it to the estate of 
the intestate; and it ought to be considered as so brought, 
his style of administrator being simply descriptive, and not 
being essential to his right to recover. It is important to 
the purposes of justice that it should be so, for an adminis- 
trator appointed here could not maintain an action upon this 
judgment, not being privy to it. Nor could he maintain an 
action upon the original contract; for the defendants might 
plead in bar the judgment recovered against them in New 
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York. The debt sued for is, in truth, due to the plaintiff in 
his personal capacity; for he makes himself accountable for 
it by bringing his action, and he may well declare that the 
debt is due to himself." Talmadge, Admr. v. Chapel et aL, 
16 Mass. 71. See, also, Story's Conflict of Laws, Sec. 622. 
The only other error assigned is the refusal of the district 
court to admit the record offered to prove the pendency of 
an appeal to the supreme court in California from the judg- 
ment here in suit rendered in one of its district courts. 
The paper showed on its face that the only bond given upon 
such appeal was for costs. There is no proof here of the 
laws of California in such case, so it must be presumed that, 
as in this State : '* If the appeal be from a judgment or order 
directing the payment of money it shall not stay the execu- 
tion of the judgment or order unless a written undertaking 
be executed on the part of the appellant. * * *'' Stats. 
1869, Sec. 342. And in that view this case will be consid- 
ered, which at once reduces the question to the simple 
proposition, whether a bare appeal from the district court 
to the supreme court, under the statute, vacates the judg- 
ment, or so suspends its vitality that it cannot be sued on in 
a foreign country during the pendency of such appeal. 

No doubt many cases can be found which, in general 
terms, support the ajfirmative of this issue, but upon ex- 
amination they will in most instances be seen to be founded 
upon statutes different from .that of this State, and which 
make an appeal an entirely different matter in its effect ; or 
else that the language used is rather dictum than decision, 
as in Sherman v. Dilley, 3 Nev. 21. The rule is very well 
stated thus: '* The plaintifis finally claim that the judgment 
in New York is set aside or suspended by the appeal from it 
to the court of appeals of that state, and that it therefore 
constitutes no defense in this suit. The effect of that appeal 
depends upon the character of the jurisdiction of that court. 
If, by the laws of New York, a case carried before it by ap- 
peal is to be retried by it as upon original process in that 
court, and it has jurisdiction to settle the controversy by a 
judgment of its own, and to enforce that judgment by its 
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own process, the appeal, like an appeal under our statutes 
from a justice of the peace to the superior court, would 
vacate the judgment of the inferior tribunal. Curtis v. 
Beardslty, 15 Conn. 518; CamjjhdlY. Howard, 5* Mass. 376. 
But if the appeal is in the nature of a writ of error, and 
only carries up the case to the court of appeals as an appel- 
late court for the correction of errors which may have inter- 
vened on the trial of the case below, and for its adjudication 
upon the question whether the judgment appealed from 
should be affirmed, reversed, or modified, and that court has 
no other powers or duties than to affirm, reverse, or modify 
that judgment, or remit the case to the inferior tribunal 
that it may conform its judgment to that of the appellate 
tribunal, then such appeal, like an appeal under our laws, 
from the probate court to the superior court, does not vacate 
or suspend the judgment appealed from ; and the removal of 
the case to the appellate court would no more bar an action 
upon the judgment than the pendency of a writ of error at 
common law, when that was the proper mode of correcting 
errors which may have occurred in the inferior tribunal. 
That such an action would not be barred by the pendency of 
such a proceeding is well settled. The judgment below is 
only voidable and stands good until set aside. Case v. Case, 
Kirby, 284; Sloan s Appeal from Frobafe, 1 Eoot, 151; Curtis 
V. Beurdsley, 15 Conn. 523. By a reference to the laws of 
New York, and the decisions of that state, to which we have 
been referred, it clearly appears that the appeal now in 
question did not carry up the matter in controversy, in the 
case in which it was taken, to be retried in the court of 
appeals, as upon original process, but only presented the case 
to that tribunal for its revision, and that it had no jurisdic- 
tion except to affirm, reverse, or modify the judgment ap- 
pealed from, and remit the case to the inferior tribunal. It 
was accordingly held, and in our opinion correctly, by Judge 
Nelson, in the United States Circuit Court for this district, 
at its September term, 1854, in Seeley v. Pritchard, that, 
under the laws and practice of the state of New York, a 
judgment was not impaired by an appeal, but that an action 
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of debt was sustainable thereon while the appeal was pend- 
ing." Bank of North America v. Wheeler, 28 Conn. 423. See, 
also, Suydam v. Hoyt, 1 Dutchpr N. J. 231 ; Burton v. Reeds, 
20 Ind. 87; Nile v. Compant, 16 Ind. 107. 

The Supreme Court of this State under our statute, pre- 
sumably that of Califomia under its, stands on the same 
plane with the New York court of appeals as described in 
the citation; and consequently it follows, that the appeal to 
the supreme court of Califomia did not impair the effect 
of the judgment; and that so far as that point is concerned, 
the present action could be properly maintained thereon. 
The evidence offered then would have been, as objected, im- 
material; it could not have served to prove any matter 
directly or indirectly defensive; so it was properly rejected. 

The judgment and order appealed from are affirmed. 

Garbeb, J., did not participate in the foregoing decision. 



ANDEEW BLACKIE et al., Eespondents, v. MICHAEL 

COONEY, Appellant. 

iNsuFFiciEirr Denial -^"De Minibus." Where a complaint in replevin alleged 
the value of the property taken on June 22, 1870, to be five hundrq^ and seventy 
dollars, and the answer denied " that the property in the complaint described is 
or was, on said June 22, 1870, of the value of five hundred and seventy dollars "; 
and the court, without any testimony on the subject, found the value as alleged : 
Sdd, that the pleadings justified a finding of any sum less than five hundred and 
seyenty dollars, and that, if by finding that exact amount, any error occurred, it 
was of that infinitesimal character which could do no injury. 

Interest as Damages in Replevin Cases. In actions to recover personal 
property wrongly taken, interest from the time of taking may always be given as 
damages, without proof of special damage. 

Effect of Stipulation to take Deposition as Admission. Where it was 
stipulated that certain depositions " may be taken before L. P. Fisher, a justice 
of the peace at Woodstock, in the county of Carleton, in the province of New 
Brunswick": Held^ that the stipulation was a concession that there was a person 
named L. P. Fisher, occupying the official position of justice of the peace at the 
place mentioned, and was an agreement, under the statute, upon that person to 
take the deposition. 

4 
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Depositions— Gebtifioate of Comhissioneb to his own Official Chabaoteb. As 
the statute in reference to depositions oat of the State, (Practice Act, Sees. 412, 
414) provides no method of identification of the official character of the person 
appointed to take them, such person, whether judge, justice of the peace, or com- 
missioner, becomes for the purpose the officer of the court issuing the commis- 
sion ; and his certificate of his own character must be deemed to show prima 
facie that he is the person designated. 

Cbetifigate to Deposition taken out of the State, what to Contain. Where 
it was objected to a deposition taken out of the State that the statement, that the 
deposition was read over to' the witness before signing, was interlined in the cer- 
tificate and in a different ink from the body of it : Rdd^ that the interlineations 
were of nothing material, as the statute did not prescribe any form of certificate 
nor require any matter to be specifidaUy set forth, except that the commissioner 
had administered an oath and taken the deposition in answer to the interrog- 
atories, or, when the examination was without interrogatories, in respeci^ to the 
question in dispute. 

No Ebbob in Exoludino Immatebial Evidence. In an action of replevin, where 
defendant justified under a writ of attachment and execution, and it appeared 
that the attachment and judgment were admitted but that the suit constituted no 
justification : Heldy that the execution was immaterial and its exclusion on 
any other ground was not error. 

Objection of Insufficient Evidence. An objection that the evidence is insufficient 
to warrant a judgment, casnot be maintained where there is substantial testimony 
for its support. 

Appeal from the District Court of the Second Judicial 
District, Washoe County. 

This was an action of replevin by Andrew Blackie, David 
Hemphill, and John G. Hemphill for seven head of oxen, 
alleged to be worth five hundred and seventy dollars, taken 
by defendant out of the possession of plaintiffs. Defendant 
was the acting constable of Washoe Township, Washoe 
County, and justified the taking under a writ of attachment 
issued by the justice of the peace of said township in a suit 
wherein Robert Hamilton was plaintiff and John Brown de- 
fendant, and as the property of said Brown. He also set up 
in defense that just previous to the attachment Brown had 
transferred and delivered possession of the oxen to the 
plaintiffs in fraud of his creditors; that Brown continued to 
be the real owner thereof, and that they were properly taken 
on the attachment and afterwards levied upon and sold under 
an execution subsequently duly issued in said case of HamU- 
ton V. Brovm, 
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The cause was tried before the court below and resulted 
in a judgment for the plaintiffs, for the possession of the 
seven head of oxen and seventy-three dollars and sixty-two 
cents damages for the taking and detention thereof; and, if 
the oxen could not be returned, then for five hundred and 
seventy dollars, the value thereof, and seventy-three dollars 
and sixty-two cents damages and costs. The defendant 
moved for a new trial and assigned as errors of law occur- 
ring at the trial : 

1. The admission of the depositions of the plaintiffs, 
Andrew Blackie and David Hemphill, against the objections 
of defendant. 

2. The ruling out of the execution in the case of Ham- 
Uton V. Brovm, offered in evidence by defendant and objected 
to by plaintiffs on the ground that it left blank the name of 
the pariy against whose property it was issued. 

3. In finding that the property was of the value of five 
hundred and seventy dollars and in finding damages; no 
proof of any value or of any damages having been offered. 

The motion for new trial was overruled, and defendant 
appealed from the judgment and order. 

Webster & Knox, for Appellant. 

I. The genuineness of the signature of the person named 
in the commission and agreed upon to take the depositions 
is not properly authenticated or proved. It is not shown 
that he was a justice of the peace at the time the depositions 
purport to have been taken. Both facts should appear upon 
the depositions or have been proved aliunde^ as both were 
necessary to fulfill the terms of the agreement for taking the 
depositions. There was no waiver of such proofs in the 
stipulation. Shepherd y, Thompson^ 4 N. H. 215; Durdap^. 
Waldo, 6 N. H. 450; 14 La. 795; 2 Scam. 348; 3 Nevada, 
280. Neither in the caption nor in the certificates attached 
does the person signing describe himself as a justice of the 
peace. The mere adding to the signature the words, **A 
justice of the peace," etc., does not supply the omission. 
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See Stats. 1869, 259, 260; 2 Cal. 30; 2 Gal. 284; Starkie on 
Ev. * 432. 

n. The interlineation of important words in the certifi- 
cates, unexplained, was a ground for the rejection of the 
depositions. Nor does it appear from the certificates, that 
either of the deponents corrected the deposition to which he 
subscribed his name, or that he was allowed or had oppor- 
tunity to correct it, or that he did not wish to correct the 
same after it was read. Lockhart v. Mackie, 2 Nev. 295 ; 
Stats. 1869, 259, Sec. 409; Bdl v. Morrison, 1 Peters, 351; 

7 Curtis's Decisions, 614; Pentltton v. Forbes, 1 Cranch, C. 
C. 507; 2 Cranch, 1907; 1 U. S.; J5yans v. Hettick, 3 Wash. 
0. 0. 414. 

m. There was error in excluding the execution offered 
by defendant. The omission of the name of the person 
whose property was directed to be levied on was a mere cler- 
ical error, which was explained by the exception itself. A 
clerical error does not invalidate an execution. Ibomer v. 
Pinckney, 1 Bep. Const. Court, (S. C.) 323; Letuis v. Avery, 

8 Ver. 289. 

IV. There was error in finding the value of the property 
and in finding damages; value alleged and all damages being 
denied in the answer, and no proof in either respect being 
offered. The evidence was also insufficient to sustain the 
decision. 

Thmwis E. Haydon, for Eespondents. 

I. The stipulation admitted the official character of L. 
P. Fisher, and authorized him to take the deposition. No 
further proof was necessary. Sargent y. Collhis, 3 Nev. 266; 
1 Paine, C. C. 362; Nasse v. Smith, 2 Cranch, 31; 3 Cranch, 
112; 5 McLean, 5; 5 Cranch, 120. 

n. The statute only requires the commissioner to take 
the answers to the interrogatories and reduce them to writing. 
It requires no reading over or correction of errors. Stats. 
1869, 260, Sec. 414. This requirement only has place and 
reference to depositions taken in this State. Stats. 1869, 
259, Sec. 409. 
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HI. The interlineations are not material: show no alter- 
ation in ttiemselyes; are not suggested to be improper, or 
not genuine, or altered, after leaving the commissioner's 
hands; are in his handwriting; and the court could as weU 
judge of their genuineness over as on the line. 

rV. The execution omitted to show whose property was 
to be levied upon or sold; but at any rate it was immaterial. 
The attachment and judgment were admitted and gave de- 
fendant all the rights that he would have had under the exe- 
cution had it been admitted. 

V. The answer contained no proper denial of the value of 
the property, and the omission to deny dispensed with 
proof of it. Carlyon v. Lannan, 4 Nev. 156. 

VI. The allowance without proof of ten per cent, damages 
from the time of taking to the date of payment was- proper. 
Carlyon v. Lannariy 4 Nev. 160. 

VII. Every fact having any tendency to establish a fraud 
is directly in cofiflict with evidence on the part of the plaint- 
iff. Thex50urt needs no authority to prevent its interfer- 
ence when there is a conflict of evidence. Stcde v. YdUrw 
Jacket, 5 Nev. 418. 

By the Court, Whitman, J. : 

• In this action for the recovery of personal property, tried 
before the court, judgment was had, under the statute, for the 
property or its value in default of restitution; and legal 
interest was allowed from date of taking. 

It is objected that the court erred in finding the value of 
the property without proof. The value was alleged in the 
complaint as five hundred and seventy dollars, United States 
gold coin, to which there was this denial on part of the 
defendant: '*He ^eiiies that the property in the complaint 
described is or was, on the said 22d day of June, 1870, of 
the value of five hundred and seventy dollars, U. S. gold 
coin." Unde:|: this, there can be no doubt that the court, in 
the absence of further proof, could, upon the pleadings. 
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have f oxuid for any sum less than five hundred and seventy 
dollars. If by finding the exact amount, error occurs, it is 
of that infinitesimal character which can do no injury. 

Again, it is said that interest should not have been allowed. 
In actions similar to the present, upon the question of rule 
of damages, it is held that legal interest may always be 
given as damages, without proof of special damage. Btals 
V. Ouemseyj 8 J. E. 446; Hydt v. Stogie, 7 Wend. 354; Burrill 
v. Hopkins, 4 Oow. 53; Devereux v.- Burgmin, 11 Iredell, 490; 
McDorintU v. Norths 47 Barb. 530; Biphy v. Davisy 15 Mich. 
75; Bohinson v. Bvrrow8j'48 Me. 186; OriaM v. Pond, 29 
Conn. 479; Derby v. Galiupy 5 Minn. 119. 

Certain depositions were admitted against the objections 
of appellant, as follows : '^ That the said depositions are 
neither -of them authenticated by proper certificates, show- 
ing that they were taken before tiie proper officer authorized 
to take the same, or that the signature of the person pur- 
porting to have taken the same is genuine." '* That the cer- 
tificates to the said depositions do not show that said deposi- 
tions, or either of them, were corrected by the said witnesses, 
or either of them, or that they had an opportunity to do so, 
before signing the same ; that the words, * the same having 
been previously read ovfer to him by me,' were interlined in 
the certificate to the deposition of David Hemphill, and the 
words ' and that I read over the same to him before he 
signed the same,' in the certificate to the deposition of 
Andrew Blackie, were interlined therein in a different colored 
ink from that with which the balance of said certificates and 
• the said depositions were written, and that no explanation of 
such interlineation was contained in said certificates, or other- 
wise shown." 

These depositions were taken under this stipulation: "In 
the above cause it is hereby stipulated and agreed that the 
depositions of Andrew Blackie and David Hemphill, two of 
the plaintiffs in the above cause, may be taken before L. P. 
Fisher, a justice of the peace at Woodstock, in the county 
of Carleton, in the province of New Brunswick * * * " 

This stipulation certainly concedes that there is a person 
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named L. P. Fisher, occupying. the official station of justice 
of the peace at the place named; and was an agreement, 
under the statute, upon that person to take the deposition. 
This is the statute quoted so far as is necessary for illustra- 
tion. ** Sec. 412. The deposition of a witness out of this 
State shall be taken upon commission issued from the court, 
under the seal of the court, upon an order of the judge or court, 
on the application of either party, upon five days' previous 
notice to the other. It shall be issued to a person agreed 
upon by the parties, or if they do not agree, to any judge or 
justice of the peace selected by the officer granting the com- 
mission, or to a commissioner appointed by the Governor of 
this State to take affidavits and depositions in other States 
or territories." '* Sec. 414. The commission shall author- 
ize the commissioner to administer an oath to the witness, 
and to take his deposition in answer to interrogatories, or 
when the examination is to be without interrogatories in re- 
spect to the question in dispute, and to certify the deposi- 
tion to the court, in a sealed envelope directed to the clerk 
or other person designed or agreed upon, and forwarded to 
him by mail or other usual channel of conveyance. " Stats. 
1869, p. 260. 

Referring to the citation it will be seen that no iftethod of 
identification is provided; that any person, whether judge, 
justice of the peace, or commissioner is, for the nonce, the 
officer and commissioner of the court whence the commis- 
sion issues. One thus certifying himself must, therefore, 
be deemed to have shown prima fade that he is the person 
designated. It is not suggested here that the deposition was 
not in fact taken by the party named; but that such taking is 
not proven under the following certificate, substantially the 
same in each deposition: '* The execution of the commission 
to examine Andrew Blackie and David Hemphill, directed to 
nie, issued out of said court on the eighth day of the month 
of May, will appear by the papers hereto annexed. Given 
under my hand and seal, in town of Woodstock, county of 
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Carleton, province of New Brunswick, dominion of Canada, 
this twenty-ninth day of May, A. D. 1871. 

[seal.] lewis p. FISHEE, J. P., 0. Co. 

On the twenty-ninth day of May, in the year of our Lord 
one thousand eight hundred and seventy-one, at the town of 
Woodstock, in the county of Carleton, province of New 
Brunswick, dominion of Canada, came David Hemphill, the 
aforesaid witness, and deponent, who being by me first care- 
fully examined and sworn to ; testify the truth, and answer 
each and every of the interrogatories and cross-iliterroga- 
tories annexed to the commission hereto affixed, gave the sev- 
eral answers above and within written, which were reduced 
to writing by me, and by him subscribed in my presence, 
pursuant to the authority contained in said commission, the 
same having been previously read over to him by me. All 

which I hereby certify. 

L. P. FISHEE, 

Mayor of said town of Woodstock, county of Carleton, 
and a justice of the peace in and for the same." 

In the view taken of the statute, this certificate is prima 

fade sufficient ; so the objection cannot stand. Sargearit v. 

Collins, 3 Nev. 266; BicgglesY. B^wknor, 1 Paine, C. C. 359. 

The interlineations were of nothing material, as the stat- 
ute does not prescribe any form of certificate as to deposi- 
tions taken out of the State, nor any matter to be specially- 
set forth therein, save as it is to be gathered from section 
414, before quoted ; which would be satisfied by the certifi- 
cate of the commissioner that he had administered an oath 
to the witness, and taken his deposition in answer^ to the 
interrogatories; or when the examination was without in- 
terrogatories, in respect to the question in dispute. Again, 
it is not pretended that the interlineations were not in the 
handwriting of the remainder of the certificates; nor that the 
depositions were not properly returned to the clerk of the 
court, and by him securely kept until opened by counsel in 
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his presence, as by statute provided; so there would seem 
to be no more call for explanation upon one party than the 
other; the paper having been continually, except when ab- 
solutely in trarisUu, in keeping of the court's own officer. 

No harm followed from the exclusion of the execution; 
in view of the proofs previously made, it was immaterial. 

That the evidence is insufficient to warrant the judgment 
can not be maintained, as there is substantial testimony for 
its support. In fact, the case seems to have been fairly tried 
and properly decided, both in fact and law. 

The order and judgment appealed from are affirmed. 

Gabber, J., did not participate in the foregoing decision. 



WILLIAM D. HAKDEN, Appellant, v. OHAELES W. 

CULLINS, Respondent. 

Effect of QurrcLAiH Deed of Public Land. Though courts haye gone a 
long way to sustain equities where any contract or trust existed in regard to pre- 
emption claims, none has gone so far as to hold that a quitclaim deed by a per- 
son, who afterwards pre-empts and obtains a patent, conveys all the right, title, 
and interest in and. to the land deeded, present and prospectiye; especially when 
the pre-emption claim had no existence at the date of the deeA. 

QurrcLAiM Deed Affects only Pbesent Bioht. A quitclaim deed can operate 
only as a release of what title or right the yendor had in the land at its date. 

Tttlb of Patentee of Public Land Unaffected by his Pbevious Quitclaim 
Deed. Where Cameron and Cullins occupied unsurveyed public land in com- 
mon, and Cameron made a quitclaim deed of all his right, title, and interest 
therein to. Cullins, but afterwards forcibly droye Cullins off the land, and 
himsjelf pre-empt^ and obtained a patent to a portion of ii— Cullins, in the 
meanwhile, taking no measures to preempt: Eeld^ in an action to quiet the title 
of the land patented as against Cullins, that he had no claim Jo such land which 
equity could be called upon to enforce. 

Appeal from the District Court of the First Judicial 

District, Storey County. 

• 

This was an action to quiet the title of a tract of one 
hundred and eighteen acres of land in Washoe County. The 
suit was originally commenced in th^t county, but after- 
wards transferred to Storey. The judgment of the court below 
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was to the effect that defendant was the owner of so much 
of the land claimed as lay within the boundaries of the 
Steamboat Springs Banch, and the plaintiff the owner of the 
balance; denying the prayer of the complaint as to the 
former and granting it as to the latter. The plaintiff ap- 
pealed. 

WUliams & Bidder, for Appellant. 

I. The defendant stands in no privity with the United 
States, and hence can not question the validity of the pat- 
ent, or claim that it inures to his benefit. Dunn v. Schriei- 
der, 20 Wis. 509; Mahmvey v. Van Winkle, 33 Gal. 458; Tyler 
V. Gretn, 28 Gal. 408: DoUy. Meadcxr, 16 Gal. 324; Z?fe v. 
Tuhhs, 23 Gal. 442; 29 Gal. 310; 27 Gal. 484; 2 Nev. 280; 17 
Gal. 58; 33 Gal. 74; 17 Gal. 60; 32 Mo. 28; 28 Gal. 501; 39 
Mo. 595. • 

II. The conveyance made by Cameron to defendant in 
1863 was merely a quitclaim deed, and did not operate to 
vest the subsequently acquired title. It only passed such 
interest as the grantor had at the time it was made and which 
he could lawfully convey. Gte Vt Moore, 14 Gal. 472; Mor- 
rison v. Wilson, 30 Gal. 344; Cadiz y. Majors, 33 Gal. 289; 
37 Gal. 471; 1 Gow. 613; 14 Johns. 194; 39 Mo. 566; 4 Mass. 
688; 18 Gal. 465; 25 Gal. 154; 14 Gal. 613. 

m. At the time Gameron made his deed to defendant 
he had no pre-emption right. The land had not then been 
surveyed by the government or declared open for entry. 
Nor does it appear that he then was possessed of the qual- 
ifications of pre-emptioner. Quoad the government he was 
a mere intruder or trespasser. Hence his deed conveyed 
nothing so far as the government or its grantee is concerned, 
and as between Gameron and defendant only the naked pos- 
session. KUe V. Tuhhs, 23 Gal. 442; Page v. Hohbs, 27 Gal. 
286; Doll v. Meador, 16 Gal. 331; Vansickle v. Haines, 7 Nev. 
249. 

IV. To give the defendant any standing in court he must 
have shown that he was the true owner of the superior equit- 
able title to the land, and could have demanded of the officers 
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of the govemment that the patent be issued to him. The 
inchoate pre-emption right commenced with the entry of 
Cameron, after the land was surveyed. That right was a 
right to obtain the fee and cukninated in the patent. The 
defendant, by Cameron's deed to him, obtained no equitable 
right as to the fee, either as against the government or Cam- 
eron. Having but a bare trespasser's right, there was noth- 
ing in the case upon which a trust could be predicated. To 
declare a trust under the circumstances would be a violation 
of the spirit and policy of the pre-emption laws. It would 
have an effect of vesting the fee of the public lands in par- 
ties not possessing a single qualification, or complying with 
a single one of the provisions of the pre-emption laws. 

V. Even if Cameron, when he made the deed of July 27, 
1863, had expressly agreed to pre-empt the land, get the 
patent and convey to defendant, the agreement would have 
been void by the very terms of the pre-emption laws. What 
could not be done directly because against the policy of the 
law or contrary to statute, cannot be accomplished indirectly. 
A court of equity can recognize no such trust. See Hill on 
Trustees, *45, 70; 1 Brightly's Dig. 473; Leggdtt v. Buh(m, 
5 Paige, 117; PhiUips v. Hammoindy 2 W. C. C. 441. 

Thomas E. Haydon, for Bespondent. 
No brief on file. 

By the Court, Whitman, J. : 

This case turns upon the findings and conclusions of the 
district judge. Appellant claims that the conclusions have 
no sound basis in the fact&r found. Substantially, these are : 
That appellant's grantor, in whose place, for all practical 
purpose of this action, appellant stands, was in July, 1863, 
tenant in common with respondent of four hundred and 
twenty-five acres of the public unsurveyed lands of the 
United States; and then and there so being, made, executed, 
and delivered to respondent a quitclaim deed for his interest 
therein. By consent, he was allowed to remain in posses- 
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sion until February, 1864, when by force and threats he 
drove respondent out of possession, and in the succeeding 
month Inade his declaratory statement of pre-emption in the 
proper office, and subsequently obtained a patent for one 
hundred and eighteen acres of land, a portion of which — what 
does not appear — is included in the calls of the quitclaim 
deed before mentioned. 

It is sought in this suit to quiet title to the land described 
in the patent. The district court has decided that no such 
right exists, as to the land within the calls of the deed ; 
hence this appeal. It is held, ''That the conveyance made 
by said J. W. Cameron to the defendant on the 24th day of 
July, 1863, operated to convey to the defendant [respondent] 
title in fee simple absolute to the land described therein, 
known as the Steamboat Banch, and that the title afterwards 
acquired by said J. W. Cameron by virtue of said patent 
to the land claimed by the plaintiff, [appellant] so far as the 
same lies within the boundaries of said Steamboat Ranch, 
inured to the benefit of defendant, [respondent] and said 
Cameron's title by pre-emption and patent to the land 
described in plaintiff's [appellant's] complaint, immediately 
upon the purchase by said Cameron from the government, 
passed to said defendant the legal estate in so much of said 
land pre-empted and purchased by said Cameron, as lay 
within the boundaries of said Steamboat Banch, conveyed 
by said Cameron to defendant [respondent] as aforesaid by 
virtue of the deed from said Cameron to said defendant," 
[respondent.] 

Counsel attempts to support this position upon the basis 
mainly of a fraud, claimed to have been perpetrated upon 
respondent, which he urges should and does cause the 
patent to inure to his benefit. It is claimed that the deed 
spoken of carried the fee simple title to the land therein 
described, and reference is made to a decision of Commis- 
sioner Hendricks, of the general land office, in support of 
such assumption. It was there ruled with regard to what is 
called an unqualified quitclaim deed, executed ten months 
before the entry of the land called for therein, that it was in 
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law an *' agreement" or ''contract," by which the title which 
Harbach [pre-emptioner] might thereafter acquire from the 
government of the United States ''should inure in whole or 
in part" to the benefit of another person. At the time of the 
conveyance his title to the land, if he had any, was merely 
inchoate. It was to be perfected at a future time. By giving 
an unqualified quitclaim deed he conveyed all his right, title, 
and interest in and to the land deeded, present and prospec- 
tive: while, therefore, the title of the vendees could only 
have been perfected, so far as the rest of the world was con- 
cerned, upon the perfection of Harbach's title, yet so far as 
he [Harbach] was concerned their title was perfect from the 
day of the execution of the deed. It follows as a conse- 
quence that, as they never redeeded to Harbach, the 
" agreement" or "contract" made in January, 1857, between 
the vendor and vendees aforesaid, was such a one as, had 
the fraud been consummated, would have caused the title 
which Harbach might have acquired by patent from the 
government to have inured "in whole or in part to the ben- 
efit of other persons besides himself." Lester Land Laws, 
Dec. 532. 

This opinion holds substantially in accordance with other 
decisions of the oflSice that the transfer of a pre-emption 
claim or right is void. Lester, Decs. 424, 429, 616. Such 
also is the ruling of some courts. Camp v. Smith, 2 Minn. 
155; GleriY. Thistle, 23 Miss. 42; Craig v. Tappin, 2 Sand. 
Ch. 78. Tet while thus holding, the commissioner draws 
the somewhat singular conclusion that on concealment of 
the fraud a patent issued to the vendor would inure to the 
benefit of the vendee in a void conveyance. 

Courts have gone a long way to sustain equities, or sup- 
posed equities, where any contract or trust existed in regard 
to pre-emption claims, but never quite so far as the decision 
quoted, or to hold that a quitclaim deed conveyed all right, 
title, and interest in and to the land deeded, present and 
prospective, especially when, as in the case cited, the pre- 
emption claim had no existence at the date of the instru- 
ment. 
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The doctrine of the equitable rulings on this subject may 
be admitted in its broadest extent, and yet will not include 
this case on the facts. There were two parties, Cameron and 
Gullins, tenants in common of a tract of four hundred and 
twenty-five acres of imsurveyed land belonging to the United 
States. There was then no right of pre-emption existing in 
either, supposing them both competent to pre-empt, which 
no where in the record appears, because the land was not in 
the required condition for the exercise of any such right. 
Had the land been surveyed and open to pre-emption, there 
could have existed no common or joint right of pre-emption, 
(Spalding v. Woody 8 Wis. 195,) and it would seem paradox- 
ical to hold, that nothing could be rendered something by 
the release of either to the other. The occupancy of these 
parties was that pecxdiar kind of right, based solely on pos- 
session, recognized generally for temporary purposes by the 
legislatures of territories and new states, any interference 
with which gives a right of action for the recovery of pos- 
session, but from which originates no right or inception of 
right against the paramount title of the United States : that 
can only arise in the case of the occupancy by one qualified 
to pre-empt, of such portion of the imsurveyed lands of the 
United States as, when surveyed and oflfered, would consti- 
tute a pre-emptive division or subdivision. The license ex- 
pressed or implied of the government on the one hand and 
the intention of the settler on the other, each and both of 
which are presumed to exist in such case, here have no 
being. 

Suppose, however, a right of pre-emption to exist in each 
of these parties, to what portion of the land shall it be ap- 
plied ? Shall it be said that by this deed Cameron forever 
barred himself of any right to pre-empt any portion of the 
land ? That would be, to say the least, a harsh doctrine, 
and one without any benefit to Cullins; for as soon as the 
land was surveyed his possession must yield, save for one 
hundred and sixty acres, to any person able and desirous to 
pre-empt. 

But if this case is viewed in a stronger light than the facts 
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wajcrant, still it can not be sustained as claimed. The quit- 
claim deed could operate only as a release of what title or 
right the vendor had in the land at its date. Suppose that 
to have been a pre-emption claim or a present right to pre- 
empt, still even that would not cause the patent issued to the 
vendor to inure to the benefit of the vendee; and in this re- 
spect the opinion of Commissioner Hendricks must yield to 
the decided cases. Frijtk et cH. v. Darsty 14 111. 304; Phelps 
d d. V. Kellogg, 15 HI. 131. The first of these cited cases is 
so fall upon nearly all the points made in this case that it is 
specially referred to and adopted, as it is impossible to quote 
from it satisfactorily without transferring it entire. In the 
latter case it is said, and could not be more aptly expressed 
to cover this case under the facts now assumed, which are 
stronger than the reality: ''The fact that Bogardus made 
proof of a pre-emption to the satisfaction of the land officers 
gave him no title to the land. It merely established a right 
in him to enter the land at the minimum price. He had to 
make the entry and pay the purchase-money before he 
could obtain any title whatever. Until that was done the 
title remained exclusively in the United States. At the date 
of the deed the government had not parted with the title. 
Bogardus had, therefore, no title to release, and Underbill 
acquired none under the deed. As between the pMrties, 
UnderhiQ succeeded to the possessory rights of Bogardus. 
By the force of our laws he became entitled to the pos- 
session of the land, and might recover the possession from 
Bogardus by action of ejectment. He could also retain the 
possession against third persons, so long as the land con- 
tinned to be the property of the United States. But these 
possessory rights wholly ceased on the entry of the land. 
They could not be enforced against those deducing title 
from the United States. Bogardus acquired the complete 
legal title by the entry, and he could then compel Underbill 
to surrender the possession. He could maintain ejectment 
against Underbill, because the latter could neither show 
title in himself, nor an outstanding title in a third person* 
The fact that the land was entered with the money of 
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• 

Underliill does not affect the questioii of title in this case. 
This is an action at law and the legal title must prevail. 
The court cannot inquire into the equities of the parties. 
They must be ascertained and adjusted in another forum. 
Where land is purchased in the name of one person with 
the funds of another, the legal estate is vested in the 
former. The latter acquires only an equitable estate, and 
he must resort to a court of equity to enforce it against the 
legal title. He cannot assert it in an action of ejectment. It 
may perhaps be, that a trust resulted in favor of Underhill 
by the payment of the purchase-money. If so, he and 

. those claiming under him must seek relief in a court of 
equity. It is only in equity that it can be enforced against 
the legal estate. The trust results from the payment of the 
money and not because of the prior conveyance. The deed 
only professed to release the present interest of Bogardus 
in the land; and as he had not at the time either the legal 
or the equitable estate, Bogardus had, at most, only the 
right to purchase the land within a specified time at a cer- 
tain price, and a license to occupy the same until the termi- 
nation of that right. Whether this right of pre-emption 
was assignable, so as to aujthorize Underhill to enter the 
land, is a question which does not arise. The land was not 

. entered in his name, nor in that of the representative or 
assignee of Bogardus. The entry was made in the name of 
Bogardus and the title passed from the United States to 
him. He had not previously done any act which operated 
to transfer the title through him to Underhill. He was not 
estopped by the deed from asserting title against Underhill, 
for it contained no covenants express or implied. He did 
not undertake to convey an estate in fee, and therefore the 
after acquired title did not inure to the benefit of Under- 
hill." 15 111. 135-6. 

Some stress is laid ,in the finding of the court upon the 
fact that force was used against Cullins and that he was put 
in fear, and so driven from possession. This can not avail 
him in this action. Had he the capacity, and had he desired 
to pre-empt that portion of the land described in the patent, 
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wliich was within the calls of his deed from Cameron, it 
would have been sufficient excuse before the land officers 
for non-occupancy, or non-improvement, to have shown that 
he was excluded by force or deterred by fear. Lester, 
Decs. 434, 483, 487, 500. He appears, however, to have 
made no movement in the land office, either affirmative or 
defensive; in fact, to have done nothing to preserve his 
rights in the properly, if any he had, except to seek, with, 
out any apparent diligence in that attempt even, to enforce 
in the local courts his right of possession. 

From what has been said it follows that there was no 
fraud on Cameron's part as claimed; and that Cullins has 
been deprived of no right to the properly in dispute, and 
has no present claim to the title thereto which equity can be 
called upon to enforce. The decree of the district court 
must be so modified as to conform to the prayer of the 
complaint. 

It is so ordered. 

Gaebeb, J., did not participate in the foregoing decision. 



DENNIS McFADDEN, Eespondent, v. THE ELLS- 
WORTH MILL AND MINING COMPANY, Appellant. 

AuENDED Complaint Entibely Sttfebsedes Obioinal. An amended complaint 
entirely supersedes the original, so that matter contained in the original and not 
in the anaended one can not be considered by way of affirmatiye statement. 

Objection on Appeal to Cost-Bill. An objection to a bill of costs can not be 
maintained on appeal, when the bill is not properly made a part of the record on 
appeal. 

Appeal from the District Court of the Second Judicial 
District, Nye County. 

This was an action to recover eleven hundred and seventeen 

dollars. The original complaint, which was verified, alleged 

that plaintiff, in March, April, and May, 1871, delivered to 

defendant, at its quartz mill in Ellsworth, fourteen and a 

6 
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half tons of silver ore to be crushed, worked, and reduced 
in the usual manner; that defendant agreed to crush, work, 
and reduce the same, and pay plaintiff eighty per cent, of 
the pulp assay value, after deducting the price of milling 
the same, at twenty-five dollars per ton, and the price of 
transporting the same to the mill, at five dollars and fiifty 
cents per ton; that defendant crushed and worked the ore, 
and the assay value of the pulp, after making the usual ad- 
dition of seven per cent, for the salt in said pulp, was $134 47 
per ton; and that there was due to plaintiff for said ore the 
sum sued for, which defendant refused to pay. 

Defendant demurred on the grounds that defendant was 
not described in the complaint, and that there was no prayer 
for relief. The plaintiff then filed an amended verified 
complaint, in which he alleged that defendant was a corpo- 
ration organized under the laws of Connecticut; that in 
March, April, and May, 1871, he delivered to defendant, at 
its mill in Ellsworth, fourteen and a half tons of silver ore 
to be crushed in the usual manner; that defendant received 
the same and agreed to crush it into pulp as aforesaid, and 
pay plaintiff therefor at the rate of eighty per cent, of the 
pulp assay value of the same; that defendant did crush it, 
and the assay value of the pulp was $134 47 per ton ; that there 
was due from defendant to plaintiff on said ore a balance of 
eleven hundred and seventeen dollars, which defendant re- 
fused to pay, and demanding judgment for said amount and 
costs. Defendant interposed a demurrer to the amended 
complaint, which was overruled; alid it then answered fully, 
denying the allegations of plaintiff, except so far as they 
agreed with defendant's version of the controversy, which 
represented its debt for the ore crushed and worked, at 
eighty per cent, on the pulp assay value, as amounting to 
five hundred and seventy-two dollars and twenty cents. 

The cause was tried without a jury by the court below, 
which found all the allegations of the complaint true except 
that the assay value of the pulp was $134 47 per ton — the 
correct value being $87 96 per ton. In accordance with 
the findings there was a judgment for plaintiff for ten 
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hundred and twenty dollars and thirty-three cents, and 
two hundred and twenty-eight dollars and fifty cents costs. 
It appears that the cost-bill was filed within the proper 
time, but the clerk made an error in endorsing it as filed 
on October 2, 1871, instead of November 2, 1871. 

On motion for new trial defendant claimed and assigned as 
error among other things, that the court below had not 
allowed it the price of milling, at twenty-five dollars per 
ton, and of transporting ore, at five dollars and fifty cents 
per ton, as alleged in the original complaint, claiming that 
such facts were admitted by the plaintiff. Nothing was said 
about the cost-bill on the motion, nor was it mentioned in 
this statement, or any statement. 

The motion for new trial being denied, defendant appealed 
from the judgment and order. 

-K P. Siney for Appellant. 

I. There was error in not allowing defendant any deduc- 
tion for milling or for transporting the ore to mill. Counsel 
may object, and say that we have not proved that there were 
any expenses attending the reduction and transportation of 
said ore. This was not necessary, for the reason that it was 
admitted in the pleadings; and if not so admitted, then 
plaintiff's averment that defendant agreed to pay plaintiff 
eighty per cent, of the pulp assay value of said ore in U. S. 
gold coin was not admitted; and it certainly was not proved. 
This allegation theriBby became an essential allegation, and 
every allegation essential to the issue must be proved. 1 
Greenleaf, 84, Sec. 60. Facts admitted need no proof. 
Patterson v. Ely, 19 Cal. 28. 

n. The judgment is erroneous, because it allows to 
plaintiff two hundred and twenty-eight dollars and fifty 
cents as costs and disbursements incurred in said action, 
when it does not appear of record that said plaintiff filed a 
memorandum of the items of his costs as prescribed by 
statute. Stats. 1869, 169, Sec. 486. 
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George B. Williama, for Bespondent. 

I. IThere is no admission by plaintiff in his pleadings 
that he is indebted to defendant for reducing and transport- 
ing the ore. The original complaint may admit it, but th6 
amended complaint surely does not. The amended com- 
plaint supersedes the original, and destroys its legal effect. 
22 Cal. 356; 28 Cal. 246; 33 Cal. 497. It is claimed that an 
original complaint can be used to explain away any am- 
biguity in the amended complaint. If the amended com- 
plaint is ambiguous, why not demur to it on that ground ? 
But there was no ambiguity in the amended complaint. The 
cause of action was set forth in ordinary and concise lan- 
guage. 

n. The point raised in reference to the costs cannot be 
considered by this court, as the cost-bill has not been 
brought before the court by any statement. As a matter of 
fact, however, the cost-bill was sworn to and filed within 
two days aftei: the judgment was rendered; but when the 
clerk indorsed the filing thereon, he indorsed it filed Octo- 
ber 2, 1871, instead of November 2, 1871. The mistake 
was a clerical error. 

By the Court; Whitman, J. : 

The pleadings and evidence in this case fully support the 
judgment. Indeed, so far as the substantial merits are con- 
cerned, the district court has adopted the theory of appel- 
lant's answer; and has only failed. to fully support the same 
by reason of absence of proof of certain matters, not made 
upon the trial, apparently upon the supposition that there 
were two complaints in the suit, one original and one 
amended; and that the matter referred to was affirmatively 
stated by respondent in the original. 

The amended complaint is in itself a full, distinct, and 
complete pleading, and entirely supersedes the original. 
Gilman v. Gosgrove, 22 Cal. 356; Jonts v. Frost, 28 Cal. 245; 
Barber v BeyruMa, 33 Cal. 498. Not only was it not the 
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duty of the district judge to notice it, but he had no right 
nor authority so to do. 

There is nothing in the question of costs as presented 
which can be considered on appeal. 

The order and judgment are affirmed. 

Gabbeb, J,, did not participate in the foregoing decision. 



THOMAS PHILLPOTTS, Eespondent, v. H. G. BLAS- 

DEL, Appellant. 

New Tbial, when to be Gbanted by Nisi Pbius Cottbt. A judge who tries a 
canse should not hesitate to set aside the Terdict, where there is a clear prepond- 
erance of evidence against it. 

MiKiNa Ledoe may have Several Names. One and the same ledge may have two 
names, by which it may be known indifferently ; and it may even become better 
known under a name derived from a subsequent and invalid location than under 
a name given it in an earlier and valid location. 

Sale of Mine by Anotheb Name. When a person conveys a lode of ore, we have 
only to ascertain by the best means in our power what lode he meant ; and if we 
can do so, it makes no difference that he has called it by a name illegitimately 
acquired by or applied to it. 

Name, how Imposed ttpon Lode. Placing a notice of location headed with a certain 
name upon a lode of ore is to christen it with suoh name. 

NonoB OF LooATiOK OF ULnmsQ Claim, whebe to be Posted. In order to hold a 
mining ledge, it is not necessary that the notice of location should be placed on 
the ore or any part of the vein or lode ; it is sufficient if it be placed in such rea- 
sonable proximity and relation to Itie ledge as, in connection with the work done 
under it, to give notice to all comers what leflge is intended. 

Question of Weight of Evidenoe— 'Diffebence between New Tbial Motion 
AND Appeal. A nisiprius judge has jurisdiction on motion for new trial to de- 
cide as a question of fact, whether the scale of evidence against a verdict pre- 
ponderates Gt&r that in favor of it ; and his decision setting it aside will not be 
reversed by Hie ai^Uate court except for the more cogent reasons, such as con- 
clusive preponderance of evidence in favor of the verdict. 

Pbesumptions in favob op Obdeb Granting New Tbial. In favor of an order 
of a nisi prius judge, setting aside a verdict as against evidence and granting a 
new trial, the appellate court will assume every fact for which the court below 
finds a clear preponderance of evidence and which the appellate court can not 
find a clear preponderance against. 
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BsLOCATunr of Mmaro Claim usdkb Ahoiheb Name. There is no ]*w to prerent 
a person from relocating his own mining cUim by a different name ; and if he 
does BO and then oonyeys it by the latter name, there is no reason why the ezist- 
enoe of the former location should invalidate the deed. 

Baboaeh akd Sals Deed— Opkbahoh of Statittb of Usbb. When a person bar- 
gains and sells hia land for money, which raises a nse by implication to the bar- 
gainee, the limitation of a further nse to another perscm is repugnant and there- 
fore Toid in law ; bnt, thoo^ not a nse which the statute can execute, yet still it 
is a trust in equity which in conscience ou^t to be jierformed. 

EnBCTMKST—OwHZB OF LxoaIj TiTLB«fBOFKB Pabtt PiiAnrTiFF. Where a deed of 
mining ground by grant, bargain, sale, remise, release, oonveyance, and quit- 
claim was made to one person for the use and benefit of another : ffeLd^ that the 
formerwas the owner of the iegpl title and the proper party to mMntRjn an ac- 
tion at law for a disturbance of the possession thereof. 

Appeal from the District Court of the Eighth Judicial 
District, White Pine County. 

The facts are stated in the opinion. A verdict having 
been found in the court below for defendant and plaintiff's 
motion for new trial having been granted^ defendant ap- 
pealed from the order. 

Clarke dt Lyon, for Appellant. 

I. The court below erred in granting a new trial on the 
ground of insufficiency of evidence. The question is here, 
(as it was below) is the evidence sufficient in law ? If there 
was some evidence to support the verdict, if there was a 
substantial conflict, then the new trial should have been 
denied. 4 Nev. 166, 304, 395. This rule is not changed by 
the facirthat the judge trying the cause set aside the verdict. 
The intendments, which ordinarily lie in support of the ver- 
dict,~ are not reversed or otherwise disturbed by the adverse 
decision of the judge. 

n. The new trial was granted because it was discovered 
there was no Colfax lode, and because the Colfax location 
notice was posted in reasonable proximity to the Ward 
Beecher lode. We submit, however, that the Ward Beecher 
claim, which was in fact upon a ledge, was not conveyed 
by the mere fact that the Colfax claim, which was supposed 
to be on a separate ledge but which was in fact upon no 
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ledge, was conveyed. The reasonable proximity of the 
notice to the ledge can only be considered as evidencing the 
intention of the locator to take the ledge in question. But 
the intention to take the Ward Beecher ledge by the Colfax 
location, is conclusively negatived by the circumstance that 
it recognizes the Ward Beecher location, and is parallel to 
it, and by the circumstance that the locators claim the dis- 
covery of a ledge. 

m. The proofs show that the plaintiff held the ground 
in suit (if at all) as agent and trustee of the Eberhardt and 
Aurora Mining Company Limited of London, England. 
The legal title vested in that company, and the action should 
have been prosecuted in its name. The common law was 
adopted by the legislature of Nevada, in 1861; and the stat- 
ute of uses — (27 Henry VHI) which was enacted before the 
emigration of the colonists to America, was adopted as a part 
of the common law. 4 Kent, 299; 1 N. H. 237; 3 N. H. 
239; 4 Mass. 136; 6 Mass. 31; 3 Binney, 619; 10 John, 466, 
505. Under the operation of the statute of uses we claim 
that Phillpotts, under the deed, was the trustee of an execu- 
ted trust; that the legal estate conveyed to him was immedi- 
ately vested by the statute in the cestid que trusty to wit: the 
Eberhardt and Aurora Company; and that therefore the ac- 
tion should have been brought in the name of that company. 

rV. BlasdeFs deed to Drake does not put the title out of 
Blasdel. As to the Ward Beecher, it is admittedly void 
for uncertainty. But the mention in the deed of the 
Ward Beecher excludes the idea that the Ward Beecher was 
intended to be conveyed- under the name of Colfax; and 
' if not intended to be conveyed as Colfax and not suf- 
ciently described as Ward Beecher, how could the Ward 
Beecher ledge be conveyed in that deed ? 

V. The Ward Beecher location is oldest in time and 
therefore first in right. It is on the ore channel or lode 
described in the proofs, and is the only ledge shown to exist. 
As there is but one lode, and that is the Ward Beecher, 
there can be no Colfax lode, unless the Ward Beecher is 
known by the name of Colfax, which is not shown nor 
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attempted to be shown. The Ward Beecher lode cannot 
pass by the name Colfax unless it was so known and in- 
tended. It was not so known and intended, therefore it did 
not pass. 

VI. There can be but one valid location or perfect legal 
title to the same mining ground, claim, or lode, within the 
same area. It follows, of necessity and conclusively, that if 
the Ward Beecher is a valid location, the Montrose, Colfax, 
and Barns & Sproul, if located on the same lode and 
within the same area by the same parties, are void. It fol- 
lows, with equal certainty, that if (as admitted) the Ward 
Beecher location and title were perfect, no other title could 
be acquired to the Ward Beecher claim or lode, in virtue of 
the subsequent location of the Colfax, Montrose, or Barris 
& Sproul on the Ward Beecher lode, as such. And as no 
legal title could be acquired by a second and void location 
on the same lode within the same area, a fortiori no valid 
title could be acquired to the Ward Beecher lode, pre- 
viously located, by the subsequent location of supposititious 
or imaginary lodes within the same superficial area. 

Thomas Wren and F, W. Cole, for Bespcmdent. 

I. The weight of evidence need not be so decided and 
great, to authorize a nisipritw judge to set aside a verdict, as 
is required by an appellate court. Such appears to be the 
doctrine laid down in all the books; and an appellate court 
will not interfere with the order of the court below unless in 
the trial of the case some legal principle was violated, which 
would have been fatal had the respondent gained the verdict. 
See State v. Yellow Jacket M, Go. 5 Nev. 415. 

II. Phillpotts is the proper party plaintiff to the action. 
The legal estate is vested completely in him as trustee, and 
there is no limitation in time to the estate; in fact no 
limitation whatever, except that the trustee holds it for 
the benefit of the Eberhardt and Aurora Company. There 
might be perhaps a controversy between the trustee 
and the cestm que trust as to the status of each one in this 
matter; but as far as third parties are concerned plaintiff is 
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the trustee of an express trust, and is entitled to sue. The 
person Having the legal title, or one who has had possession 
and been ousted, is the only person who can sue in eject- 
ment. See 4 Denio, 385; 1 Hill on Trustees, 753; Ik/ler v. 
Houghton, 25 Cal. 29; Consideravt v. Brisbane, 22 N. T. 389; 
Stats. 1861, 19; Cruise's Digest, Title 12, C. 4, S. 4; BinneyY. 
Blumsley, 5 Ver. 500. 

m. n the English statute of uses be in force in this 
State which we deny, for our statutes recognize *' trusts and 
powers over and concerning lands," still there nvas no com- 
mon law use created by the deed under consideration. The 
fee was conveyed to Phillpotts tod the use to the corpora- 
tion. A trust is always created when, by the terms of the 
deed; it can be inferred; or, in the language of the supreme 
court of California, in English v. See 7up Co., 17 Cal. 44, 
"A deed of bargain and sale may be upon trust in favor of 
a third party, if words expressive of that intent be used." 

IV. The deed from Blasdel to Drake conveyed the prem- 
ises. The first description, under the name of the Ward 
Beecher, was defective; but the second was good, as the 
premises can be made certain and identified. It is shown 
that the Ward Beecher, Colfax, and Montrose claims are one 
and the same, or in other words that they are all in the 
same body or deposit of ore. Blasdel's deed to Drake there- 
fore did not pass a name or a "supposititious ledge," any 
more than a deed to land passes imaginary land or castles 
in the air : it passed just what it purported to pass — all his 
"right, title, interest, and estate." See 9 N. T. 49; Stats. 
1861, 21. 

By the Court, Gabber, J. : 

This is an appeal from an order granting a new trial. The 
grounds upon which it was granted are thus stated by the 
district judge: "This is an action brought to recover pos- 
session of twenty feet of the Ward Beecher ledge, lying 
immediately south of a line drawn east and west through a 
point at the south side and east end of the Ward Beecher 
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cut. The jury gave a verdict for the defendant, and the 
plaintiff now moves for a new trial, on the sole ground that 
the evidence is insufficient to justify the verdict. 

" The Supreme Court of this State (in 5 Nev. 422) has very 
clearly laid down the rule that ought to guide a district judge 
in passing upon a motion for a new trial, based upon this 
ground. *The judge who tried the cause should not hesi- 
tate to set aside a verdict, where there is a clear preponder- 
ance of evidence against it.' I shall proceed, therefore, 
after a preliminary statement of the case, to consider, first: 
what facts have been established by a clear preponderance 
of evidence, and, second : whether or not the verdict is con- 
sistent with the facts so established. In finding the facts, I 
shall confine myself as strictly as possible to the statement 
which has been agreed upon by the attorneys, although I 
find, after an examination of it, that the statement is very >• 
imperfect. Much that I deem important is altogether omit- ^^ 
ted; much that it contains is unintelligible to one who did 
not witness the trial; and several matters included might a§^-' 
well have been omitted. 

"Having heard all the testimony twice, and two arguments f ^ 
of the case, it is certainly difficult, and perhaps impossible, u 
entirely to escape the influence of impressions already fixed. 
I shall endeavor, however, to look alone to what the state- >> 
ment contains, and to interpret it solely by its own light. 
It is agreed, on the first page of the statement, that the 
plaintiff was in possession of the ground in controversy on 
the third day of July, 1871; that, on or about that date, the 
defendant entered thereon, took possession thereof, and 
commenced mining and extracting ore therefrom, and was 
so continuing to do and holding the ground adversely to the 
plaintiff at the date of the commencement of this action. 
The contest between the parties was solely as to the right to 
the possession. Whichever was entitled to the possession 
at the date of the commencement of this action was entitled 
to a verdict. It was conceded that the defendant had the 
title to the ground in September, 1869, acquired by purchase 
from the original locators. The plaintiff claimed that the 
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defendant, by his deed to Drake of September 25, 1869, 
had conveyed the ground to Drake, and that by subsequent 
conveyance from Drake to Roberts, and from Boberts to the 
plaintiff, the title had vested in him. 

**The defendant contended that he had not conveyed the 
ground to Drake, and, therefore, that the title was still in 
him. There was no dispute as to any other link in the chain 
of title, and the case, as submitted to the jury, depended 
solely upon the question, whether or not Blasdel conveyed 
the ground in controversy to Drake by the deed of Septem- 
ber 25, 1869. If he did the verdict* was to be for the 
plaintiff, if he did not for the defendant. The defendant, 
it is true, relied upon some special matters in defense under 
which he claimed to recover, even though it should be held 
that he had originally conveyed the ground to Drake. But 
these defenses were excluded. The offer to prove them was 
\ overruled; and, as the matters were not gone into, it can not 
* now be known that the defendant would have made even a 
prima fade case on his offer, or that the plaintiff would not 
ave successfully rebutted any evidence which he might have 
submitted. The mere offer to prove can not, therefore, 
affect the merits qi this motion. If the questions of fact 
which were submitted to the jury were erroneously decided, 
the plaintiff is entitled to a new trial. 

"The decision of this motion, then, depends upon the ques- 
tion whether the deed from Blasdel to Drake effected a con- 
veyance of ' that twenty feet of the Ward Beecher ledge, 
lying imnaediately south of a line drawn east and west 
through a point at the south side and east end of the Ward 
Beecher Cut.' The material portion of the description con- 
tained in the deed in question is as follows : ' All that por- 
tion of the claim known as the Ward Beecher, commencing 
at the south side and east end of a long cut running easterly 
and westerly, generally known as the Ward Beecher Cut. 
Also all my right, title, and interest in the Montrose, Colfax, 
and Barris & Sproul lodes, lying south of a due east and 
west line drawn from the south side and east end of the 
above mentioned cut,' etc. The plaintiff concedes that 
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nothing was conyered bj this deed under the %vaem/t of Ward 
Beecher, on account of incurable defect in that portion of 
the description. But, as Blasdel clearly does convey all his 
right, etc., to the Colfox lode south of the line which is the 
northern boundary of the ground sued for, the plaintiff 
claims that Drake acquired title to all of the Ward Beecher 
ledge south of that line, for the reason that, what Blasdel 
and Drake called the Colfax lode was and is, in fact, nothing 
else than the Ward Beecher ledge. ^ 

''The position of the plaintiff, stated in general terms, is y- # 
this: there is a lode or ledge — ^a connected deposit of silver ^ 
bearing ore and concomitant vein matter — extending north 
and south through Treasure Hill, a distance of four hundred " 
feet and over. It does not crop out on the surface in the ^ 
shape of solid ore, but at different points the surface pre- *^ 
sents indications of its subterranean existence in the shape '- 
of vein matter cropping out — ^that is, by the occurrence at ,^^ '■ 
the surface of small bunches of ore, mixed with the vein 
matter of the district, broken lime, and spar. In 1867, be-^" 
fore the ground was at all developed, Barns and Sproul 
posted the Ward Beecher notice on these croppings, near 
the north end of the lode, claiming by location six hundred ^ 
feet of that ledge, three hundred feet north and three hun- • - 
dred feet south from the location monument, which stood 
at the south side and west end of the present Ward Beecher 
Cut. This notice was recorded and the claim perfected by 
compliance with the mining laws as to work, etc. . 

^'Afterwards, in June, 1868, Barris and Sproul, and Hart 
and Harps posted the Colfax notice, at a point three hun- 
dred and twenty-five feet south of the Ward Beecher mon- 
imient, on the croppings of the same lode. The ground 
being still undeveloped, the identity of the lode was not 
known, although it may have been suspected. The locators, 
however, claim a thousand feet — ^Hart and Harps taking six 
hundred, including the discovery claim, south from the mon- 
ument, and Barris and Sproul the remaining four hundred 
feet, north from the monument. The Colfax monument is a 
few feet south of the south end of the Ward Beecher claim; 
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but the four hundred feet claimed by Barris and Sproul ex- 
tends north beyond the ground in controversy. The Colfax 
notice is recorded^ and Hart and Harps do a large amount 
of work under it, near the point of location, sinking the 
south Colfax shaft, running a drift, etc. After this, Barris 
and Sproul convey both claims to Blasdel. Blasdel does 
work at both locations and under each claim, calling the 
lode the Colfax at one point and the Ward Beecher at the 
other. Then he conveys all his right, etc., to the Colfax 
lode to Drake. Subsequently it transpires that the Ward 
Beecher lode and the Colfax lode are one and the same 
thing. The plaintiff contends that, although this discovery 
reduces the Colfax location as a basis of right to the ground 
to a nullity, it does not impair the effect of the conveyance 
of the lode, nor prevent the name of Colfax from having 
been, at the date of the conveyance, a good means of de- 
scription of the lode. The defendant conveyed a lode or 
deposit of ore, not a right derived from the Colfax location. 
He owned that lode under the Ward Beecher location, but 
he conveyed it by the name given it in the Colfax location. 

"The defendant disputes not only the facts out of which the 
plaintiff frames his hypothesis, but also the correctness of 
the legal conclusion. Upon the latter point, if I have under- 
stood him correctly, he contends that, if the Colfax was 
located on the same ledge claimed under the Ward Beecher 
notice, the Colfax location was a mere nullity for two rea- 
sons, viz : Barris and Sproul were incapacitated by their 
previous location from making any further claim on that 
ledge, and Hart and Harps, by locating a discovery claim 
on a previously discovered ledge, committed a fraud on the 
policy of the law which rendered the whole claim utterly 
void. Consequently, the Colfax lode never had an existence, 
and nothing could pass by conveyance under that name. 
Moreover, it already had the name of Ward Beecher and 
continued to retain it, and could not, therefore, be called 
the Colfax; and, further, all proof of the identity of the two 
ledges is incompetent, because it tends to vary and contra- 
dict the terms of written instruments, to vnt, the notices of 
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location and the deeds, in wliich the lodes are spoken of 
and treated as distinct. I can not appreciate the force of 
these objections. There is no solecism involved in the idea 
that the same ledge may have two names by which it may 
be known indifferently, especially when it is not known that 
the parts of the ledge to which the different names are ap- 
plied are identical; nor is it absurd to suppose that a ledge 
might become as well or better known under a name derived 
from an invalid and subsequent location than under that 
given it in the earlier and valid location. As to the deed 
and notice, they prove, at most, that, at the time they were 
made, the Colfax and Ward Beecher were considered dis- 
tinct; and certainly it is not incompetent, for the purpose of 
giving proper effect to them, to prove that it has since been 
discovered that the claims are on the same ledge. 

" I agree with the plaintiff that when a man conveys a lode 
we have only to ascertain, by the best means in our power, 
what lode of ore he meant; and, if we can do so, it makes 
no difference that he has called it by a name illegitimately 
acquired — a name only applied to it by reason of his igno- 
rance of the truth. Effect must be given to his real inten- 
tion, and the lode intended must be held to have been con- 
veyed. Do the facts sustain the plaintiff's hypothesis? 
Without referring to any particular portion of the testimony, 
I presume that it will not be disputed that the statement and 
the maps referred to and made part of it, show that two 
immense chambers have been excavated from almost solid 
milling ore — the one connected by a shaft and cut with the 
Ward Beecher location and embracing the ground in con- 
troversy, the other commencing at the bottom of the Colfax 
shaft. ' 

"Although bodies of lime and spar may have been found 
in these chambers among the ore, there is no dispute as to 
the ore in the respective chambers having been connected 
and continuous. The only question is whether the two 
chambers are on the same body of ore, that i&, whether ore 
is continuous between them. As they are not actually con- 
nected by any drift or other workings, this is necessarily a 
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matter of inference, to be determined by the opinion of ex- 
perts and natural probabilities. The north chamber con- 
nected with the Ward Beecher location has been excavated 
towards the north some distance beyond the point of loca- 
tion and, in the opposite direction, nearly half way to the 
Colfax. The chamber under the Colfax shaft is worked out 
a considerable distance to the south of that shaft, and to- 
wards t^ie north to within twenty-five feet, horizontal meas- 
urement, of the nearest point in the Ward Beecher chamber. 
That is to say, for a distance north and south of about four 
hundred feet two large continuous bodies of ore are found 
approaching each other, with a space of twenty-five feet of 
unexplored ground between. In regard to that space of un- 
explored ground, what inference shall we adopt ? Is it ore 
and vein matter, or is there a solid barrier of country rock 
interposing between two distinct bodies or deposits of ore ? 
I think there is a very decided preponderance of evidence in 
favor of the identity. 

"It is true that it is shown that a spar-seam crosses the 
south end of the Ward Beecher chamber. What inference 
it is expected will be drawn from the mere proof of this 
spar-seam, I do not know.^ There is no evidence in the 
statement as to what a spar-seam is or indicates. No wit- 
ness swears that it constitutes a division between lodes in 
general, or in this instance; and, if we assume that we know 
no more about it than the statement discloses, then its exist- 
ence proves nothing. But if, on the other hand, we may 
take notice of its character independent of testimony as a 
matter of common notoriety, then we know that the spar of 
this district — calc-spar — ^is simply crystallized carbonate of 
lime. The original solid lime-rock is dissolved in water, 
carried into every accessible cavity or fissure, and crystallizes 
in coarse crystals, filling the cavity, and is called spar. It 
is necessarily of comparatively recent formation; and, where 
a seam of it is found cutting across the country with ore 
contiguous to it on either side, the plain and inevitable 
inference is that, at some epoch subsequent to the deposit 
of the body of ore, a fissure occurred which in process of 
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time has been filled with the spar. Of course, therefore, 
its existence is no impeachment of the identity of the bodies 
of ore in which it occurs. The fact that the rock behind 
this spar-seam contains but little ore, proves nothing. The 
testimony is that the Ward Beecher chamber is on a level; 
and the map shows that, at the south end it breaks out to 
the surface, while at the whim shaft the bottom of the 
chamber is ninety feet deep. The memoranda connected 
with Attwood's assays show. that the deepest point from 
which he took specimens at the south end of the Ward 
Beecher chamber, was forty-five feet from the surface. 
From this slight testimony, which is all I can find in the 
statement bearing on the point, the truth may be inferred — 
that the hill slopes from the north to the soutii, and that the 
farther south you go on the Ward Beecher chamber the 
nearer you approach the surface. Bearing this in mind, it 
will not appear surprising, but on the contrary most natu- 
ral, that the testimony should show that the ground back of 
the spar-seam — ^near the surface as it is — is composed of 
debris, broken lime, spar, and surface dirt, mixed with a 
little ore. Such is the character of the surface from one 
end of the claim to the other. It is vein matter, but not 
solid ore. It is seventy-four feet from the mouth of the Col- 
fax shaft to the top of the lady's chamber,' and solid ore is 
not f oimd in that shaft till you reach within nine feet of the 
top of the chamber — the rest of the shaft passes through a 
debris of broken lime, spar, etc., mixed with occasional 
bunches of ore. 

' ' The testimony introduced by the defendant as to the want 
of connection between the location point of the Montrose, 
and the ore in the Montrose shaft — ^which are, respectively, 
a few feet north and south of the Ward Beecher cut — shows 
that the surface about the Ward Beecher cut is of the same 
character, and that it is at some depth that milling ore is 
encountered at that point. The numerous shafts sunk 
throughout the distance between the Ward Beecher and the 
Colfax and the proved depth of some of them and the 
depth of the large chambers out of which milling ore has 
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been taken, in the absence of more direct testimony, prove 
satisfactorily two things, which in point of fact are true, 
that the solid milling ore does not come to the surface and 
that the vein matter does. For, if the ore came to the sur- 
face, it would be worked from the surface; and the shafts 
would not have been sunk if the vein matter had not cropped 
out to indicate the existence below of something to sink for. 
I consider myself amply warranted in finding that it is 
established by a clear ppeponderance of testimony, that there 
is one lode or deposit of ore extending from north of the 
Ward Beecher location to the south of the Colfax. 

''In November, 1867, Barris and Sproul located the Ward 
Beecher by posting the notice on a monument, erected at 
the west end and south side of the Ward Beecher cut. 
They recorded and perfected their claim by full compliance 
with the mining laws and acquired a perfect title to six 
hundred feet of the lode, extending three hundred feet to 
the north and three hundred feet to the south from the 
monument. Afterwards, on the twenty-seventh of June, 
1868, in conjunction with Hart and Harps, they located the 
CoKax — ^Barris and Sproul taking the four hundred feet to 
the north of the notice, and Hart and Harps taking the six 
hundred feet, including the discovery claim, to the south. 
There is some conflict of testimony as to the exact point of 
the Colfax location. But it is immaterial where exactly it 
was made. Taking the defendant's own testimony, which I 
^ shall adopt on this point, it was about three hundred and 
ten feet south of the Ward Beecher monument, ten feet east 
and ten feet north of the south Colfax shaft, and twenty-five 
feet south of the north Colfax shaft. This location was re- 
corded and perfected by work done by Hart and Harps; or, 
if their work did not apply to the north end, then by work 
done by Blasdel after his purchase. Barris and Sproul 
then sold the Ward Beecher and Colfax claims, together 
with the Montrose and the Barris & Sproul, to Blasdel. 
(Deed of Oct. 8, 1868.) Blasdel then commenced work on 
the ground, and, prior to his sale to Drake in September, 
6 



74 SUPEEME COUET OF NEVADA. [April, 

Phillpotts V. Blasdel. 

1869, had made some slight developments. The testimony 
as contained in the statement does not show with 8bHf clear- 
ness the state of development of the ground at the date of 
that deed. This is to be regretted, as it is desirable in en- 
deavoring to arrive at the intention of the parties to place 
ourselves as nearly as possible in their shoes, to know 
what they knew, to be ignorant of all they did not know, to 
see the ground as they saw it. 

'*We can only gather from the statement that a slight 
amount of surface work had been done in the vicinity of the 
Ward Beecher cut. That cut had been made and some 
other open cuts or trenches, and the Autumn shaft had been 
started. At the Colfax, Hart and Harps had sunk the 
south Colfax shaft, finding ore at a depth of twelve feet, 
and had run a little drift from the bottom of the shaft to the 
south. Blasdel had commenced the north Colfax shaft, 
(I take his own testimony on this point.) It does not ap- 
pear to what depth it had reached; but Blasdel says he had 
commenced sinking it — ^that he was sinking for a ledge and 
doing it for the Colfax. Down the hill to the west, Blasdel 
had sunk the Ward Beecher shaft * all the way down,' that 
is, I suppose, to its present depth, 

**This is about all we can gather as to the state of develop- 
ment on the ground at the date of the deed. Under these 
circumstances, Blasdel conveyed to Drake all his right, etc., 
to the Colfax lode, etc. What lode ? What 4eposit of ore 
did he have in his mind when he said Colfax lode ? The 
notice of location of the Colfax claim was headed - ' Colfax 
Lode.' Placing it upon a lode was to christen it by that 
name. Blasdel himself had commenced a shaft which he 
called the 'North Colfax Shaft'; he was sinking it for a 
ledge; he was doing the work in connection T^ith the Colfax 
location, and for that claim. When, therefore, he spoke of 
the Colfax lode, could any body doubt what lode he meant? 
Is it not apparent that he meant that lode on which or for 
which he was sinking ? If there could be any doubt of his 
meaning, is not that doubt resolved by the fact that Drake 
immediately went into possession of that lode, and that 
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Blasdel acquiesced in that possession and that of his 
grantees for nearly two years? It seems to me that the case 
is tod plain to be better illustrated than by its bare state- 
ment. But for the fact that counsel have so strenuously 
argued and that a jury has found to the contrary, I should 
have thought no elaboration of the view I have taken neces- 
sary. 

"Much testimony was introduced as to the character of the^ 
ground between the Montrose location and the solid ledge, 
and also as to that between the top of the Colfax shaft and 
the * lady's chamber.' The testimony of the defendant's wit- 
nesses was, that there was no ore connection between the 
location monuments and the ore chambers nearest to them. 
The plaintiff's witnesses swore to a vein connection — a con- 
nection in vein matter. The witnesses all agree that the 
vein matter of the district is broken lime, spar, and quartz 
mixed; that lime and spar are found mixed with the richest 
ore and often in considerable quantities; in other words, 
that portions of ledges, sometimes greater, sometimes 
less in extent, are barren. It is not, however, a very 
material question whether there is an ore connection or 
not between the surface where the Colfax notice was 
posted and the ore chambers beneath. In order to hold \ 
a ledge, it is not necessary that the notice should be placed '^ ^^ Cx »* 
on the ore or any part of the vein or lode. It is suf- ^^^^ * 
ficient, as the jury was instructed, if the notice is placed ^ 
in such reasonable proximity and relation to the ledge, 
as in connection with, the work done under it to give, 
notice to all comers what ledge is intended. Here is the 
case of a ledge, deep in the ground, not appearing* at the 
surface in the shape of solid ore, but only -in vein matter. 
There is, on the surface, broken lime, spar, debris, mixed 
with small quantities (occasional bunches) of ore. This was 
deemed by the' locators of the Ward Beecher and Colfax, 
and the event proves with reason, a good indication of a 
ledge beneath— if not a ledge itself. They made their loca- 
tions on these croppings and sank shafts for the ledges. 
Can any court go to the length of holding that the notices 
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and the work did not give reasonable, notice as to what 
ground was claimed? If it could be so held, what would 
become of the Ward Beecher claim itself ? * * * ^ * 
These views, if correct, are in my opinion conclusive. 
*******! think a new trial ought to be 
granted, and it is so ordered. 

W. H. Beatty, D. J." 

To show that this order should be affirmed, I think but 
little need or can be added to the foregoing very able and 
perspicuous statement. The correctness of its exposition of 
the facts and testimony is not assailed; but it is argued ''that 
the question is here — as it was below — is the evidence insuf- 
ficient in law ; that it is error to grant a new trial upon tJie 
ground of insufficiency of the evidence, where there is a 
substantial conflict of testimony, for the jury and not the 
court must respond to questions of fact." I do not so 
understand the law. By a rule almost coeval with the maxim 
quoted — certainly one as deeply rooted in the law — the nisi 
privs judge has jurisdiction, on motion for a new trial, to 
decide, as a question of fact, whether the scale of evidence 
which leans against the verdict very strongly preponderates. 
3 Black. Com. 392. It is not enough to authorize the appel- 
late court to reverse such decision, that the evidence appears 
fully to support the verdict. It will only be reversed for the 
most cogent reasons, such as a conclusive preponderance of 
evidence in favor of the verdict. 21 Cal. 414; 21 Iowa, 337. 

I understand the counsel for the appellant to contend for 
such a preponderance on one point only, viz : the intention 
to take the Ward Beecher ledge by the Colfax location. 
This intention, it is argued, is conclusively negatived by the 
circumstances, that the Colfax recognizes the Ward Beecher 
location and is parallel to it and that the locators ^laim the 
discovery of a ledge. If these circumstances are conclusive 
of any thing, it is that the locators of the Colfax believed 
it to be a newly-discovered and unappropriated vein — not of 
the absence of an intention to locate it in consequence of 
such beliei In fact, Sproul swears that the Colfax was 
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located for the protection of the Ward Beecher and was 
located and worked under the impression that they were one 
and the same. There is nothing in the fact that a discovery 
claim was taken by Hart and Harps to conclusively impeach 
this statement of Sproul. The Colfax notice reads : 

*' Colfax Lode. 
" We, the undersigned, claim 1000 feet on this lode, 600 
ft. south, 400 ft. north from this monument. 
" South. North. 

''H. Harps, 300. L. Barris, 200. 

" L. J. Hart, 300. E. E. Sproul, 200." 

Barris and Sproul did not become tenants in common 
with Hart and Harps of the whole one thousand feet. They 
attempted to acquire a segregated claim of four hundred 
feet running north. Their title to this could not be vitiated 
by reason of any excess in the number of feet claimed by 
Hart and Harps. Barris and Sproul took up just the num- 
ber of feet they had a right to take on the hypothesis that 
they were making a relocation. 

In favor of the order, we must assume every fact which 
the district judge finds a clear preponderance of evidence 
for and which we cannot find a clear preponderance against. 
We must, therefore, assume, at least, that the Colfax notice 
was posted within a few feet of the shaft upon which the 
first work was done under it; that before the deed in ques- 
tion was executed, this shaft had been sunk ten or twelve feet 
and a drift run in the ledge; that, from the very top of it, 
it was within the walls of the ledge or the lateral boundaries 
of the deposit, and that this'Work was done for the purpose 
of holding this ledge. Upon this assumption of ftict, we 
cannot say, as an inference of law, that this was not a loca- 
tion — in fact and in intention — of the 300 feet of the ledge 
in dispute, lying next south from the Ward Beecher location 
monument; that the title so acquired would not have sus- 
tained an ejectment against a subsequent appropriation of 
even date with said deed, and a recovery thereby of that 300 
feet of this very ledge, as and because it was the Colfax 
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ledge; nor that said 300 feet would not pass by conveyance 
as part of the same. There is no law to prevent a party from 
relocating his own claim by a different name; and if he does 
so and then conveys it by the latter name, I can see no rea- 
son why the existence of the former location should invali- 
date the deed. Of course, he can not thus acqnire title to 
more ground than the law allows him to locate. But that 
which he had a right to relocate would pass by the deed, not- 
withstanding the nullity of the relocation to the extent of 
the excess. However, it is only necessary in this case to 
affirm the ruling that, by the Colfax location, this ledge ac- 
quired^ name and description by which it could be con- 
veyed. 

The deed from Boberts to Phillpotts, for and in considera- 
tion of fifty thousand dollars in hand paid, grants, bargains, 
sells, remises, releases, conveys, and quitclaims the prem- 
ises described, to have and to hold to said Phillpotts, for 
use and benefit of the Eberhai*dt and Aurora Mining Com- 
pany. It is contended that the legal title vested in said 
company and that, therefore, the action should have been 
prosecuted in its name. The argument is that, having 
adopted the common law, the English statute of uses, passed 
before the colonization of America, is here in force and by 
it the use was executed. The position that the statute of 
uses is part of our law is supported by an imposing array 
of authority; but, if this is to be considered as a deed of 
bargain and sale, it is clear that the legal title remained in 
Phillpotts. In the language of Blackstone, no use can be 
limited on a use, and when a man bargains and sells his 
land for money, which raises a use by implication to the 
bargainee, the limitation of a further use to another person 
is repugnant and therefore void; but, though not a use 
which the statute can execute, yet still it is a trust in equiiy, 
which in conscience ought to be performed. 3 Com. 336; 
5 Wallace, 282; 17 Cal. 44. 

The rules laid down in respect of the construction of 
deeds, says Lord Mansfield, are founded in law, reason, and 
common sense that they shall operate according to the 
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intention of the parties, if by law they may; and if they can- 
not operate in one form, they shall operate in that which, by 
law, will effectuate the intention. If this had been simply a 
feoffinent with livery, or a release to one already clothed 
with an estate in possession, it may be that the company 
would have taken the legal title, even in opposition to the 
intention of the parties, on the principle that the will of the 
subject cannot control the express enactment of the legisla- 
ture. But if our statutes have not rendered livery of seizin 
and possession in the releasee unnecessary to the respective 
efficacy of a feoffment and release, it is clear that we should 
construe this deed to be a bargain and sale, because in that 
way alone it can then have the operation intended, or anjr 
operation. 

In some of the states statutes have been passed providing 
in terms that the feoffee shall be seized without livery and 
the releasee without possession, but I can find no such or 
equivalent provision in the statutes of this State. And on 
the supposition that the statute of uses is here in force, no 
inconvenience can result from the absence of such enact- 
ments. For a feoffment without livery or a quitclaim to one 
not in possession would still pass the legal title, by raising a 
use, which the statute at once executes. 2 Smith's Leading 
Cases, 521. I am satisfied that this is the correct view, and 
that this is to be treated as a deed of bargain and sale, which 
by force of the statute of uses conveys the legal title to 
Phillpotts in trust for the company — a trust cognizable only 
in a c^ourt of equity. 

But even if it can be held that the provision in our statutes 
for the recording of deeds dispenses with the common law 
requisite of livery of seizin and that the recording of a deed 
takes the place of livery and is equivalent to it, there is still 
sufficient authority that this action was well brought in the 
name of Phillpotts as the proper party plaintiff. For we 
would then have, as stated in Matthews v. Ward, infra, a deed 
capable of transferring the estate either as a feoffment, re- 
lease, or bargain and sale — the operative words of each spe- 
cies of conveyance being used. The question then would be, 
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not whether, if it can not operate in one way, it shall in an- 
other; bat what is the character of Uie deed in point of law? 
The intention of the parties was, nndonbtedlj, to Test the 
legal title in Phillpotts, otherwise the conveyance would 
have been made directly to the corporation. By law it may 
operate as a bargain and sale, and so to constme it will 
most effectnally accomplish the intention of the parties. 
And such conslmction does no violence to the language 
nsed, which expresses an intention to convey the estate by 
means of a bai^ain and sale; or, as laid down in Smith's 
Leading Cases, the deed may be regarded either as a statu- 
tory grant, or as deriving its effect from the common law 
or the statute of uses, as will best subserve the object for 
which it was executed. Mitthtws v. WarcTs Ltssee^ 10 G. & 
J. 448; Giiest v. larley, 19 Mo. 157. 

According to Blackstone, the only service to which the 
statute of uses was consigned in England at the time of the 
colonization of this country, was in giving efficacy to certain 
species of conveyances; and that service we allow it to per- 
form here, by acting once on this deed and executing the 
use created by it into a legal estate in Phillpotts. 

I think the order appealed from should be affirmed. 



JOSEPH FULTON, Kespondent, v. H. N. DAT et als.y 

Appellants. 

JuDGMEirr TO BE Affibmed upon Neglect to Aboue Appeal. If a motion 
for new trial is not argued and on appeal no attention given to the case by 
api)ellant, the judgment will be afi&rmed without examination of the record. 

Action AOAXNErr Lessees fob Labob — When Leases Belevant Evidence. Where 
a person sned for labor performed at a quartz mill for an association of lessees 
thereof : Hdd, that the leases and contract under which the lessees prosecuted 
the work were relevant evidence to show the character of the association and estab- 
lish their interest in the labor on which plaintiff was employed. 

Pbactice Act, Sec. 379— Meaning op " Repbbsentative of Deceased Pebson." 
Where a ^penon was employed by another to work at a quartz mill for an associ- 
ation, to whom such latter person had assigned a lease thereof ; and after the 
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death of the assignor, the employee sued the association for work and labor : 
Held, tiiat none of the association was sued as the representative of deceased, 
and there was nothing in section 379 of the Practice Act to prevent plaintiff from 
testifying as to the conversation and employment by deceased. 

Evidence Properly Admitted if Pertinent for any Purpose. In an action 
against a number of persons for work and labor performed at the request of one 
of them, supposed to be the agent of all, where a letter and telegrams of such 
person directing the employment were admitted in evidence against the sole 
objection that no power was shown in him to bind the others : ffeld, that the 
evidence was pertinent at least to bind him and properly admitted. 

Instbuction on Point not in Evidenoe Properly Befused. An instruction, 
based upon an assumption of fact not sustained by any proof whatever, is prop- 
erly refused ; for the reason that no instruction can be properly given when 
there is no evidence to point or sustain it. 

Appeal from the District Court of the Eighth Judicial Dis- 
trict, White Pine County. 

This was an action against H. N. Day and others, alleged 
to be associated and doing business in White Pine County 
under the firm name and style of ''Lessees of the Monte 
Christo Gold and Silver Mining Company, " to recover 
1748 50 for work and labor performed for them, as superin- 
tendent of their quartz mill, at their request, from August 
13 to December 5, 1870. Defendants answered to the effect 
that plaintiff ought not maintain the action for the. reason 
that he was one of the said lessees; that at any rate they were 
not indebted to him in any sum greater than $139 86; and 
setting up a counter claim for boarding exceeding that 
amount. 

On the trial plaintiff introduced in evidence, against de- 
fendants' objections on the ground of irrelevancy, three in- 
struments marked respectively *' A, " ''B, " and " (5." They 
consisted of a lease from the Monte Christo Gold and Silver 
Mining Company to H. N. Day for himself and associates, 
assignees of Thomas Day, deceased, of the quartz mill be- 
longing to the company at White Pine for five years in addi- 
tion to the time it had already been rented to their assignor; 
the original lease for five years to Thomas Day, and an agree- 
ment between the company, H. N. Day for himself and asso- 
ciates, and Charles Parker, recognizing the leases and provid- 
ing for the carrying on of work at the mill on behalf of the 
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defendants. The plaintiff then took the stand as a witness 
on his own behalf and testified that he had been employed 
by Thomas Day in his lifetime for the lessees to take charge 
of and superintend their works. Defendants objected to 
testimony of any conversations or employment by Thomas 
Day, on the ground that he was deceased. The objection 
was overruled and defendants excepted. The plaintiff pro- 
ceeded to testify that he worked at the mill up to and after 
the time of Thomas Day's death, and that after such death 
he received from.H. N. Day at New Haven, Connecticut, two 
telegraphic dispatches and a letter, which were produced and 
introduced in evidence, directing him to prosecute the work 
and keep the mill going. Defendants objected to this evi- 
dence on the ground that it did not appear that H. N. Day 
had any authority to bind the lessees. The objection was 
overruled and defendants excepted. 

On submission of the case to the jury, defendants asked 
for an instruction based upon the supposition that plaintiff 
became one of the lessees by the payment of assessments as 
such. The instruction was refused on the ground that there 
was no proof of any payment of assessments. The jury re- 
turned a verdict in favor of plaintiff for $706 50 with inter- 
est thereon; and a judgment having been entered in accor- 
dance therewith and a motion for a new trial having been 
overruled, defendants appealed from the judgment and 
order. 

There were no briefs filed and no oral argument had either 
on the motion f ornew trial or on appeal. 

By the Court, Lewis, C. J. : 

The motion for new trial in this case was not argued in 
the court below, nor has any attention been given it by 
appellants in this court; we are therefore not informed as to 
the exact points relied on, and hereafter, under like circum- 
stances, will not consider it our duty to look into the record, 
but will affirm the judgment without examination. This we 
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have examined, however, but find that all the assignments 
of error seem to be entirely without merit — the first being 
that the jury gave the plaintiff excessive damages, under the 
influence either of passion or prejudice. But the evidence 
fuUy warrants the amount awarded by the jury. 

The court properly admitted exhibits A, B, and C, for 
they show the character of the association which was com- 
posed of the defendants, and establish their interest in the 
mill in which the plaintiff was employed, and thus tended, 
at least, to make out a prima facie case of liability against 
the defendants. They served a further purpose also — that 
of showing the authority of H. N. Day to employ the plaint- 
iflf on behalf of the defendants. The objection that they 
were irrelevant was therefore not well taken. 

We cannot see how the death of Thomas Day affected the 
plaintiff's right to testify as to the conversation which 
occurred between them, provided the testimony was in other 
respects unobjectionable. The Practice Act of this State, 
section 376, provides that all persons may be witnesses in any 
action or proceeding except as provided in 'certain subse- 
quent sections, among which is section 379, which declares : 
"No person shall be allowed to testify under the provisions 
of section three hundred and seventy-seven, when the other 
party to the transaction or opposite party in the action or 
the party for whose immediate benefit the action or proceed- 
ing is prosecuted or defended is the representative of a 
deceased person, when the facts to be proved transpired be- 
fore the death of such deceased person; and nothing con- 
tained in said section shall affect the laws in relation to 
attestation of any instrument required to be attested." It 
was under this section that the objection appears to have 
teen made. But it is manifest this case does not come 
^thin its provisions, for none of the defendants is sued as 
the representative of Thomas Day. 

Nor did the court err in admitting exhibits 1, 2, and 3, 
which were telegrams and letters from H. N. Day, instruct- 
ing the plaintiff to continue his employment. These were 
entirely pertinent; if for no other purpose, at least for that 
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of establishing the liability of Day, who is one of the de- 
fendants in the action. 

The instruction asked by the defendants and refused by 
the court was properly refused because based upon an 
assumption of fact not sustained by any proof whatever. 
No instruction can be properly given where there i^ no evi- 
dence to point or sustain it. 

The judgment below must be affirmed. 

Garber, J., did not participate in the foregoing de- 
cision. 



J. F. PEACOCK, Eelatob, v. JOSEPH LEONAED. 

JUBISDICTION OF DiSTBIOT COTJBT ON APPEAL FBOM JUSTICE'S OOTJBT. A district 

court on appeal has exactly the same jurisdiction as the justice of the peace 
from whose court the appeal is taken. 

JUBISDICTION OF AOTION OF FOBGIBLE EnTBT AND DeTAINEB. An actiOU tOT 

•'wrongfully, unlawfully, and forcibly breaking and entering into real estate 
and unlawfully and forcibly ousting the possessor and ever since said forcible 
ouster unlawfully and forcibly holding possession thereof," is an action of forci- 
ble entry and unlawful detainer within the meaning of the constitution, (Art. 
VI, Sec. 6) and not within the jurisdiction of a justice of the peace. 

Gbayamen of Complaint Ghaboing "Fobcible and Uniawful Entby." In 
an action for ** wrongfully, unlawfully, and forcibly breaking and entering into 
real estate and ousting the possessor and unlawfully and forcibly holding 
possession thereof," the gravamen of the complaint is the forcible entry alleged; 
for the reason that although the epithet "unlawfully" is also annexed to the 
entry charged, it cannot be treated as a substantive cause of action distinct from 
the forcible entry. 

No Offense of ••Unlawful" as Distinct fbom "Fobcible Entby." Out 
statutes do not provide for or create any such offense as an •• unlawful " as dis- 
tinguished from a •• forcible entry," within the meaning of the term •• unlawful" 
as employed in the constitutional grant of jurisdiction. (Art. VI, Sec. 8.) 

Gist of Action fob •' Fobgible Entby and Unlawful Detainee." In a com- 
plaint charging a forcible entry and unlawful detainer, the gist of the action is 
the forcible entry, the detainer not being stated as an independent ground of relief, 
but as a mere continuation or consequence of the entry. 

Judgment on Appeal fbom Justice fob Foboible EntHy Annulled. As a 
justice of the peace has no jurisdiction of an action of forcible entry, a district 
court has no jurisdiction thereof on appeal ; and its proceedings and judgment to 
the contrary will be annulled on certiorari. 
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This was a proceeding on a writ of certiorari, issued out 
of the Supreme Court to the clerk of the district court of the 
second judicial district in and for Washoe County and di- 
rectiQg him to certify up the proceedings in that court in 
the case of Joseph Leonard v. J, F. Peax^ock. On the return 
made, it appeared that action was originally commenced 
before J. S. Bowker, justice of the peace, for the purpose of 
recovering possession of a certain house and lot in the town 
of Reno, and damages. The allegations of the complaint 
and the proceedings before the justice, and on appeal before 
the district court, are stated in the opinion. The writ of 
certimari was issued at the instance and on the petition of 
Peacock. 

Haydon & Cain, for Petitioner. 

It is clear, from Art. VI, Sec. 6, of the constitution, that 
the district court has original jurisdiction iji an action of 
forcible entry and unlawful detainer, and that the proceed- 
ings of a justice of the peace in such an action are without 
authority of law and void. Armstrong v. Paul, 1 Nev. 138; 
Eoopes V. Meyer, 1 Nev. 440. We must, therefore, strike 
from the pleadings all that portion which relates to a forci- 
ble entry and unlawful detainer, leaving the only questions 
to be tried that of an unlawful entry and forcible detainer; 
and the first point to consider is, what court has jujisdiction 
over such causes of action, and can a justice of the peace try 
ihem? 

The constitution, in providing for the jurisdiction of jus- 
tices of the peace, after enumerating several causes of 
action, says (A.rt. VI, Sec. 8): '*Also of actions for the 
possession of lands and tenements where the relation of 
landlord and tenant exists, or where such possession has been 
iinlawfnlly or fraudulently obtained or withheld." The 
statute gives justices of __the peace the same jurisdiction. 
Stats. 1869, 272, Sec. 509. Neither the constitution nor the 
statute give justices' courts jurisdiction in actions concern- 
^g a forcible detainer; and as these courts are courts of 
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liinitod jurisdiction, they can take cognizance only of such 
cauBos as the law has marked out for them, and can not take 
any jurisdiction by implication. It follows that the district 
court alone can try those cases wherein it is alleged that a 
party has been guilty of a forcible detainer. Striking, 
therefore, from the complaint all that relates to a forcible 
entry and unlawful detainer and a forcible entry and forci- 
ble detainer, there is nothing left of the complaint except 
the charge that defendant unlawfully entered upon and took 
possession of the premises and retains the same. 

But the act concerning forcible entries, (Stats. 1864-5, 
180) is silent as to what constitutes an unlawful entry. No 
mention is made thereof in any of the sections of that stat- 
ute. The only ofifense is an unlawful detainer, and, as has 
already been seen, the constitution has given jurisdiction of 
such cases to the district court, and to the justice's court only 
wherp the relation of landlord and tenant, exist, which is 
not claimed to be the case here; and perhaps one other case 
where a person found in possession of premises and not a 
tenant of the landlord thereof shall be deemed guilty of an 
unlawful detainer, if he does not deliver up such premises to 
the landlord thereof after a written demand by said land- 
lord. An unlawful entry is a peaceable entry in bad faith, 
and in an action therefor the defendant is entitled to show 
that he ^entered in a peaceable manner and in good faith 
and under a claim and color of title; and this is a good and 
sufficient defense to him; but this he is not allowed to show 
in an action of a forcible entry; for the preservation of the 
peace is of a higher consideration than a private right. 
Thompson Y, Smith, 28 Oal. 531; WUby y, Houston, 38 Cal. 
422. In-order to enable him to show his right of possession 
and claim of title, the action must be commenced in the 
district court in the exercise of original jurisdiction, and 
can not be tried in the exercise of appellate jurisdiction; 
and if the supreme court find upon a writ of "bertiorari 
that the justice of the peace did not have jurisdiction,^ the 
fact that the cause was appealed to the district court will 
not cure it, and the proceedings will^be annulled. WtU v. 



1872.] SUPEEME COUBT OF NEVADA. 87 

Peacock v. Leonard. 

■ - — — ■ --■ ■ -■ ^ 

SinkwUch, 39 Cal. 671; Cauljield v. Stevens, 28 Oal. 118; 
McEooy V. Ti/e, 27 Cal. 375. 

/. B. Marshall, for Eespondent. 

I. The constitution (Art. VI, Sec. 6) provides that the 
district court shall have original jurisdictibn of the actions of 
forcible entry %nd unlawful detainer, while it also (Art. VI, 
Sec. 8) provides that the legislature may confer upon jus- 
tices' courts jurisdiction concurrent with the district courts 
of actions for the possession of lands and tenements, where 
the relation of landlord and tenant exists, or where such 
possession has been unlawfully or fraudulently obtained or 
withheld. The Practice Act, Sec. 509, provides that jus- 
tices' courts shall have jurisdiction of actions where the 
possession of lands or tenements has been unlawfully or 
fraudulently obtained or withheld, in which case the pro- 
ceedings shall be as prescribed by the act upon that subject. 
The grant of original jurisdiction in the constitution to a 
particular court of a class of cases without any words 
excluding other courts from exercising jurisdiction in 
the same cases, does not deprive other courts of concurrent 
jurisdiction in such cases. CourtwrigM v. Bear River and A* 
W.andM. Co., 30 Cal. 573. 

II. * If a party, sued before a justice, has a good defense 
to the action in equity, he can appeal to the district court 
and there interpose. his equities by way of answer, just as 
he would have the right to do, were the action originally 
commenced in that court. Ibwltr v. Atkinson, 6 Minn. 503. 

m. Forcible entry and forcible detainer are separate 
causes of action and ought to be separately stated in differ- 
ent counts in the complaint; but if the complaint is not 
demurred to, the objection is waived. Valencia v. Couch, 
32 Cal. 340. 

By thS Court, Gabbeb, J. : 

Leonard sued Peacock in a justice's court. The complaint 
alleged that, on a certain day, Leonard was in the peaceable 
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possession of certain real estate, and that so being, Peacock 
"wrongfully, unlawfully, and forcibly broke and entered 
into the same, and unlawfully and forcibly ousted Leonard, 
and has, ever since said forcible ouster, unlawfully and 
forcibly held possession," etc. Leonard obtained a judg- 
ment, and Peacock appealed to the district court. Li the 
district court, the jury found a verdict of guilty, and assessed 
the damages at ten dollars, and thereupon judgment was 
rendered in favor of Leonard for the possession of the prem- 
ises, treble damages, and costs. To annul that judgment, 
Peacock has made this application for a writ of cet'tiorarL 

As the district court on appeal had exactly the same ju- 
risdiction as the justice of the peace, the question is whether 
this was an action of *' forcible entry and unlawful detainer," 
or an action ''for the possession of lands and tenements, 
where the relation of landlord and tenant exists, or when 
such possession has been unlawfully or fraudulently obtained 
or withheld," as provided for in the constitution of this State. 
I think it must be regarded as the former, and that conse- 
quently the whole proceeding was void. The gravamen of 
tiie complaint is the forcible entry alleged. Though the 
complaint also annexes the epithet unlawfully to the entry 
charged, this can not be treated as the statement of a sub- 
stantive cause of action, distinct from the forcible entry; for 
our statutes have provided for or created no such offense as 
an unlawful as distinguished from a forcible entry. In one 
sense, however, every forcible entry is unlawful, but not 
unlawful according to the meaning of that term as employed 
in the constitutional grant of jurisdiction. The complaint 
must then be taken to charge simply a forcible entry and 
unnecessarily to assert the conclusion that it was also unlaw- 
ful because forcible. The same may be said of the allega- 
tion that the detainer was unlawful. '* Li a complaint so 
framed, the forcible entry is the gist of the action" — the 
detainer not being stated as an independent ground of relief, 
but as a mere continuation or consequence of the entry. 
31 Oal. 126. 
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•The judgment, too. proceeds on the same theory-treble 
damages being authorized only on the hypothesis that»this 
was an action for and recovery based upon a forcible entry 
or a forcible holding. 

The record shows that the district court as well as that of 
the justice exceeded their jurisdiction. Certainly it fails to 
show their jurisdiction clearly and affirmatively. I am of 
opinion, therefore, that the proceedings and judgment under 
review should be annulled. 
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AAEON D. TEEADWAT, Eespondent, v. JONAS 

WILDEE, Appellant. 

Objections to Detective Pleading — When and How to be T^ken. Where 
a party relying upon a pre-emption right pleaded the facts giving such right so 
defectively that a demurrer to it would clearly have been sustained ; but the 
opposite paiiy, instead of demiirring, made up an issue as of fact on such plead> 
ing, and on the trial objected to proof of the facts on the ground of imufficiency 
of the plea : Seld, that the practice of making up an issue as of fact in this way 
and tlien attempting to take advantage of the unwary pleader, by motion or ob- 
jection on the trial, was reprehensible, and that the exclusion of the evidence 
offered under such circumstanoes waa error. 

Technicai* Defects of pLEADma — Oppoetunitv to Amend to be Affobded — 
Spntrr of the Code. When a pleading contains a defective statement of a 
cange of action, as distinguished from a statement of a defective cause of action, 
the defect, if relied on by the opposite party, should be pointed out by demur- 
rer so as to afford an opportunity to amend— neither the spirit of the code nor 
properly speaking its practice allowing a substantial right to be cut off by a 
mere technical judgment without giving such an opportunity. 

COSTBACTS BETWEEN PbE-EMPTIONSBS— BULE IN BOSE V. TbEADWAT, 4 Nev. 465. 

The rule announced in Rose v. Tieadway, 4 Nev. 455— to the effect that a con- 
tract, by which one party entitied to pre-empt certain land agrees to make no 
Glaim in consideration of which the otiier party agrees to pre-empt a larger tract 
and after obtaining titie to convey the smaller tract to the first party, is neither in 
contravention of the pre-emption laws nor within the statute oi frauds — may be 
considered to have become a rule of property in this State. 
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EvTECT OF "Deed rirDES CasnssKaaosLio. Towsi-finK Act. It seems that a deed 
made br a trostee parportiiu? to act iixid»- the law of congress of May 23, 18M, 
proTidin^ for the d^po^ooa oi town-sites to tiie occapsnts is not conclnsive in its 
effect: snd if giTiai to one noc sn occopant or baring tiie right of oocnpant^ as 
contemplated, that taet may lie shown and the deed in such case will fall, as abso- 
hitelT Toid and of no ^Ssct, 



1>EnssK. TO EJECTMI3T €fs Tows-fiOK Tkustke's Dbed. ThoD^ an- occupant of 
a town lot. br ne^ecting to preso&ti his daim in aecofdanoe with the statute re- 
ladz^ to town-^tes, mar be barred c^ the "-^ right of dafming or recovering snch 
land or any inteziest or estate therdn." (Stats. 18G6, 54, Sec. 4) there is nothing 
to prevent him from showing, in defence tt> an ejectmsit by a person who pro- 
cozes a deed, that snch plaintiff has no tide and firam thos protecting his possession. 

Appeal from the District Court of the Second Jndicial 
District, Ormsby County. 

This was an action of ejectment for a lot of abont four 
acres of land on Minnesota Street in Carson City. The cause 
was tried before a jniy, which rendered a general verdict for 

» plaintiff and a special Tcrdict that defendant by himself and 
tenants had been in the possession and occupancy of the 
land ever since May 10, 1866 — ^which appears to have been 
the date of the patent of the United States to Judge S. H. 
Wright, as trustee for the town-^te of Carson Ciiy. The 
&cts more especially bearing upon the points decided are 

.> stated in the opinion. 

There having been a judgment for plaintiff, the defendant 
appealed. 

T. JT. IF. navies, for Appellant. 

I. Defendant proved that he and his grantors had been 
in the occupancy and possession of the land described in 
the complaint since 1859; and that since 1861 he had con- 
tinuously resided on it with his family, having his dwelling- 
house thereon and cultivating the ground. He then offered 
to prove that a portion of the land described in the com- 
plaint was embraced in a forty acre tract, partly occupied 
by himself and partly by plaintiff; that he and plaintiff, each 
having the qualifications of pre-emptioners, entered into an 
agreement by which defendant was to suffer plaintiff to pre- 
empt, who, in consideration of the defendant's desisting 
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from contesting his right, was after obtaining the tifle to 
deed to defendant so much of said forty acres as was sit- 
uated within his enclosure upon the payment of a propor- 
tional part of the expenses. The plaintiff objected to the 
introduction of any testimony as to the verbal contract on 
the ground that, if entered into, it was in contravention of 
the pre-emption laws and within the statute of frauds. The 
court below excluded the testimony and in doing so, as we 
contend, committed error. 

The relinquishment of his right of pre-emption, the for- 
bearing to put plaintiff to the expense of a contest in the 
land office, and the promise to pay money, very far remove 
the contract from the nudum pactum contended for by plain- 
tiff. Lohler v. Folsom, 1 Cal. 207 ; Stafford v. Lick, 7 Cal. 
490; 13 Wis. 321; 16 Wis. 140; 16 Wis. 202; 27 111. 93. 
The statute^ of. frauds will never, in equity, be allowed to 
operate as a protection to fraud; and for the purpose of 
showing that a fraud had been committed, or is being at- 
tempted, parol evidence will be admitted, even against the 
words of the statute. HiddtTi v. Jc/rdan, 21 Cal. 92. 

As to the pre-emption laws, no act of congress was viola- 
ted by such agreement. When, by an* agreement between 
settlers, each secures the precise lands that he has occupied, * 
cultivated, and improved, the object of the pre-emption laws 
of congress is attained; and if, under such agreement, one 
acquires the legal title for another's land, a trust results 
which a court of equity will enforce. Rose v. Treadway, 4 
Nev. 459; McCoy v. Hughes, 1 Iowa, (Greene) 371; Brooks v. 
Mis, 3 Iowa, (Greene) 258; Snow v. Ilannery, 10 Iowa, 318; 
Fmhery, Morlick, 13 Wis. 321; Stephenson y. Smith, 7 Mo. 
619; Grovts^s Heirs v. Fulsome et al,, 16 Mo. 549; Douglas v. 
Why, 15 lU. 576; Franklin v. McFlynn, 23 HI. 91. 

n. The court below erred in awarding the land described 
in the deed of S. H. Wright to A. D. Treadway to plaintiff, 
the proof being that at the time of the execution of said deed 
(January 9, 1867) defendant was occupying it, residing in a 
dwelliag-house thereon with his family, having the same 
enclosed by a substantial fence under cultivation and 
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with improvements thereon worth $3000; and that plaintiff 
had no interest in nor claim upon said land, had never owned 
or occupied the same or any part thereof, and was never 
authorized by the defendant, the occupant, to purchase said 
land from the trustee, S. H. Wright. The act of congress 
imder which that deed purports to derive its eflB.cacy pro- 
vides that the entry of town-sites shall be '*in trust for the 
several use and benefit of the occupants thereof, according to 
their respective interests." The law recognizes no other 
proprietors except actual occupants; and the land depart- 
ment at Washington will not recognize or protect claims or 
interests of any other persons than occupants. 1 Lester L. 
L., 441, 436, 737; 2 Lester L. L., 312. The act of congress 
itself provides that any act of the trustees not made in con- 
formity to the rules and regulations shall be void and of 
none effect. 5 XJ. S. Stats, at Large, 667. The deed to 
plaintiff was therefore not issued in conformity to law, was 
a fraud upon the rights of the public and of defendant in 
disponing of said land without offering it for sale to the 

» highest bidder; and under the act of congress it was "void 
and of -none effect." 
m. The action of. ejectment is a possessory action. ^ It 

• was shown by the evidence that the defendant has been in 
the possession of the land since 1859, and he is now entitled 
at least to the possession. Brief of Ellis & Sawyer, Point 
HI, Rose V. Trtadway, 4 Nev. 456. 

FUis & King, for Bespondent. 

I. The answer does not set up any valid defense to the 
action. It fails to allege that defendant was in a position 
and possessed the requisite qualifications, at the time of the 
alleged contract, to pre-empt the land. Unless he was 
a qualified pre-emptioner under the law of 1841, he was 
not in a position to exact from, or take advantage of, any 
promise of plaintiff to convey after patent. 

n. The statute of frauds clearly applied unless a trust 
was raised by implication at law. But as the defendant was 
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not qualified as a pre-emptioner, he has not been placed in 
any worse position by the failure of plaintiff to convey than 
he would have been had plaintiff not agreed to convey. The 
contract was entirely a nudum pactum, utterly without con- 
sideration, unless defendant was not only a qualified pre- 
emptioner but so situated with reference to the land in 
question that he could pre-empt it. 

m. As neither ultimate nor probative facts were stated 
in the answer, there was no error in excluding the proffered 
testimony, especially when the proffer fell short of the an- 
swer. 

IV. As to the deed from Judge Wright, our position is 
that as defendant failed to present his statement in writing 
to the district judge, he is barred from asserting any claim 
to the land, in virtue of his occupancy, that fact alone not 
giving him the right to the deed. Stats. 1866, 54, Sec. 4. 
The deed is conclusive unless obtained by fraud, and of that 
there is no allegation. 

By the Court, Whitman, J. : 

To respondent's complaint, in an action for the recovery 
of real property, appellant pleaded, or attempted to plead, • 
an equitable defense and prayed equitable relief. The re- 
spondent relied upon two muniments of title for recovery. 
For a portion of the land, (what portion is not shown by 
the transcript,) he presented, a patent from the United 
States; for the residue, a deed made by Judge S. H. Wright, 
acting as trustee under a statute of this State purporting to 
be passed in accordance with the *' act for the relief of citi- 
zens of towns upon lands of the United States, under cer- 
tain circumstances, " approved May 23, 1844. 

With regard to the patent appellant pleaded thus: ''De- 
fendant further answering avers that the balance of said 
tract of land was, at the time it was purchased and first oc- 
cupied by the defendant, government land of the United 

States, and that on the day of 1866, said plaintiff 

wrongfully and unlawfully pre-empted the tract of land, 
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including the premises described in the complaint, and has 
wrongfully and unlawfully received a patent from the govern- 
ment of the United States for the same. That at the time 
said plaintiff made the application to pre-empt said tract of 
land, said defendant was residing upon and had the im- 
provements upon and was cultivating the tract of land de- 
scribed in the complaint as aforesaid; and that the same was 
pre-empted against the right and interest of this defendant. 
Defendant avers that prior to and since the pre-emption of 
said tract of land by plaintiff as aforesaid, said plaintiff, 
for and in consideration of the rights of the defendant 
in and to the same, promised and agreed, upon the obtaining 
of the patent from the government of the United States, to 
deed to the said defendant that portion of said land described 
in the complaint, upon the payment by the defendant what 
the same cost, to wit: one dollar and twenty-five cents per 
acre; and for the further consideration for the deed from 
plaintiff to the defendant, that the defendant would not con- 
test with the plaintiff the right to pre-empt said tract of 
land — the defendant, under the law of the United States, 
having the legal right to pre-empt the same. And for the 
agreement and promises as aforesaid, the defendant did not 
contest with said plaintiff for the pre-emption right to the 
same, but allowed the plaintiff to pre-empt the same. De- 
fendant further avers that on or about the 28th day of March, 
A.D. 1870, he tendered to the said plaintiff twenty dollars in 
gold coin of the United States, and demanded of the plain- 
tiff a deed for the tract of land as described in the complaint, 
and that said plaintiff did then and has ever since and does 
now neglect and refuse to deed to the defendant said tract of 
land; said sum of twenty dollars being more than sufficient 
to pay for said land and all expense of making deed to the 
same; that said money tendered as aforesaid has always been 
ready for said plaintiff and is brought into court to be paid 
to the said plaintiff upon the making of the deed as afore- 
said. " 

Evidence was offered in support of this plea, which upon 
objection of respondent was excluded. The plea is alleged 
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to be insufficient, because it does not* state the facts which 
it would be necessary to prove to constitute one a pre-emp- 
tioner. 

It has been held in California that one who relies upoli a 
pre-emption must plead the facts giving the right. People 
V, Jachan et al,, 24: Cal. 630; but this was after demurrer 
and refusal to amend. This court has reproved the practice 
of making up issues as if of fact, and then attempting to 
take the advantage of the unwary pleader by motion or ob-/ 
jection on trial. Cal. Statt Tel. Co. v. Patterson, 1 Nev. 151.' 

This case comes fairly within the reason of that last cited, 
admitting the pleading to be radically defective; but it will 
be seen upon comparison to differ from the California case 
in this, that here some of the constituent facts underlying 
the right to pre-empt are stated; i. e., residence and im- 
provement; so it falls within the rule governing what is 
called a defective statement of a cause of action, as distin- 
guished from a statement of a defective cause of action. 
There is in the portion of the pleading before quoted, an 
attempt to set up a cause of action, which if properly pleaded 
and proven might have entitled the appellant to the relief 
claimed. Upon demurrer the pleading would have been 
teld bad, but the defect pointed out could have been rem- 
edied by amendment. No such opportunity was given, and 
a technical judgment may have cut off a substantial right; 
such is not the spirit of the code, nor, when properly inter- 
preted, its practice. Masten tt al. v. Marlow et al., 65 N. C. 
696; White v. Spencer , 14 N. T. 247; Brotvn v. Bichardson, 
20 N. T. 472; Oliver v. Depew, 14 Iowa, 490. 

The evidence offered should have been received unless 
objectionable otherwise; and this brings up the second ob- 
jection, thereto, that it tended to sustain a contract within 
the statute of frauds and opposed to federal legislation. 
As to the latter proposition, the contrary has been held in 
this State and may properly be considered to have become 
a rule of property, of which it should be said etet. Rose v. 
Treadway, 4 Nev. 455. Upon either poini; or both, the 
height of authority is against respondent. Hidden v. Jordan, 
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21 Cal. 92; McCoy y. Hughes, 1 Iowa, (Greene) 371; Brooks 
V. Ellis, 3 Iowa, (Greene) 258; Snow v. Mannery, 10 Iowa, 
318; Fischer v. Morlick, 13 Wis. 321; Stephenson v. Smithy 7 
Mo. 619; Groves' s Heirs v. tvlsome et aL, 16 Mo. 549. 

With reference to the error assigned, or rather attempted 
to be assigned, to the action of the court upon the other 
branch of respondent's title, nothing authoritative can be 
decided, because the record does not properly present the 
question; but as the case will probaby be retried, it may 
not be amiss to say that it would seem that the deed of the 
trustee is not conclusive. If not given to an occupant or one 
having the right of occupancy, that fact maybe shown; and 
then the deed falls, as absolutely '* void and of no effect." The 
federal statute of 1844, under which the trustee purports to 
have acted in this instance, provides for the disposition of 
town-sites to ''occupants" by a trustee or trustees acting 
under rules to be established by the proper legislature; also, 
"that any act of said trustees not made in conformity to 
the rules and regulations herein alluded to shall be void and 
of none effect." 

The statute containing the rules and regulations applica- 
ble here says that the property shall be deeded by lot, 
block, share, or parcel '*tothe person or persons who shall 
have, possess, or be entitled to the possession or occupancy 
thereof, according to his, her, or their several and respective 
right or interest in the same, as they existed in law or equity 
at the time of such entry of such lands, or to his, her, or 
their heirs or assigns." Stats. 1866, p. 54, Sec. 2. It is 
further ordered that lands not so deeded shall be sold at 
public auction, and the proceeds devoted to certain pur- 
poses. If, then, respondent was neither an occupant, nor 
had the right of occupancy, he was not entitled to receive a 
deed from the trustee, eand the same was *'void and of none 
effect," as having been made contrary to the rules and regu- 
lations by the legislature established. This the appellant 
would have the right to prove; though not to put title in 
himself as the real occupant entitled to the deed of the 
trustee, for he is barred of all right by section fourth of 
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the act, he having presented no statement of claim within 
the specified time; the act, as to such neglect, reading, "and 
all persons failing to sign and deliver such statement within 
the time specified in this section shall be forever barred the 
right of claiming or recovering such lands, or any interest or 
estate therein, or in any part, parcel, or share thereof, in any 
court of law or equity." 

But although so barred, the proof would be competent to 
show that respondent has no title, in which case he must 
fail of recovery for the land described in the trustee's deed, 
as that must be had not upon the weakness of appellant's 
but upon the strength of his own title. He relies in this 
case upon strict title. If in any manner it can be shown 
that such has no existence, that fact inures to the protection 
of appellant in peaceable possession, though it may not 
show any affirmative right or title in him. 

The judgment is reversed and the cause remanded for a 
new trial. 



By GjCbbeb, J., specially concurring: 

I concur in the judgment and in the opinion of Judge 
Whitman, in so far as it maintains the admissibility of the 
testimony excluded. To what he has said, it may be added 
that the pleading was so framed as to show the nature of the 
particular facts intended to be proved. Consequently, the 
plaintijff can not say thqjb he was surprised by a case which 
he could not be prepared to meet. Mitford's Ch. PI. p. 46, 
(notei.); 2 T. & J. 67; 3 Greenleafs JEv. p. 359-60. As to 
the conclusiveness of the deed of Wright, trustee, I have 
not investigated that question. 
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THE VIRGINIA AXD TEUCKEE EAILEOAD COM- 
PAifT, Eespondent, v. JOHN A. LOVEJOY, Appel- 
lant. 

Eminent Domain— Condemnation of Land fob Bailboad Afteb OBiaiNAij Gon> 
STBUcnoN. The fact that a railroad has been constmcted according to the sur- 
yeys and maps originally filed, does not prevent it from condemning other land 
whichmay be necessary and proper for its purposes; and a petition for condem- 
nation under such circumstances is not demurrable for setting up such cons trac- 
tion. 

Repobt of Commissionebs to "Bet Fobth theib Pboceedinos." A report of 
commissioners, appointed to assess the value of lands to be taken for railroad 
purposes as provided by law, (Stats. 1864^-5, 427, Sec. 30) wliich fails to show 
that they or a majority of them met at the time and place ordered and before 
entering on their duties were duly sworn, as required by the law, is not sufficient ; 
and it is error to confirm such a report. 

Appbaisal of Land Taken bt Bailboad Afteb OitiaiNAL Constbuctiox. It 
seems that when land is condemned for a railroad after its original construction, 
the owner is entitled to the actual market value of the property at the time of 
taking, without deduction for any appreciation in value caused by the previous 
location and construction of the road. 

Appeal from the District Court of the Second Judicial 
District, Ormsby County. 

This was an application to the court below for the con- 
demnation for railroad purposes of about one and three 
fifths acres of ground belonging to defendant on the east 
side of Carson City. The petition set forth, among other 
things, that the petitioning company was "actively engaged 
in the operation of its railroad heretofore constructed be- 
tween the City of Virginia, in the County of Storey, and the 
City of Carson, in the County of Ormsby, State of Nevada; 
that the present principal termini of said railroad are said 
cities of Virginia and Carson and said railroad has been 
heretofore constructed and put in operation between said 
cities; that prior to the construction of the aforesaid portion 
of said railroad a survey thereof was completed and a map 
thereof made; that the line as surveyed and laid down on 
said map was adopted by your petitioner as the route of 
said railroad and the said railroad was constructed in ac- 
cordance therewith, and that the map herewith filed shows 
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the route of said road over the premises hereinafter de- 
cribed, to wit: a certain tract situate in Ormsby County, 
State of Nevada, being the north half of the northeast quar- 
ter of section 17, Township 15 North, Bange 20 East, ac- 
cording to the public surveys of the United States; that the 
following described portions of said tract are necessary to 
petitioner for the purpose of the construction of depots and 
side tracks, to wit: [describing in two small pieces the land 
desired] ; that both of said described portions of said tract 
are contiguous to the main track of petitipner's railroad and 
are necessary and proper to petitioner for the purpose of a 
depot, and the said last above described portion is neces- 
sary and proper for the maintenance and construction over 
and across the same of a side track from said main track of 
petitioner's railroad, as shown upon the map herewith filed." 
The petition further s«t forth that it had been in possession 
of the land for several months, using it for the purposes 
aforesaid; that defendant claimed to be the owner; that it 
had failed in its endeavors to purchase the same, and prayed 
for the appointment of commissioners, in accordance with 
the statute in such case made and provided, to assess the 
compensation to be paid to defendant, Qtc. 

The defendant interposed a demurrer to the petition on 
the ground that it appeared from said petition that the rail- 
road mentioned therein was, before the filing of said peti- 
tion, completed from its initial terminus, Virginia City 
in Storey County, to and beyond Carson City in Ormsby 
County — ^the present latter terminus being west of said Car- 
son City, and the land of defendant sought to be condemned 
being east of and adjoining said Carson City and traversed 
hysaid completed portion of said railroad; and that the 
land sought to be condemned was therefore not needed and 
could not be used in the con^tructimi of said railroad. 

The demurrer was overruled and the defendant then put 
ui an answer setting up substantially the same defense 
chalked out in the demurrer and denying that the railroad 
needed the land or that its condemnation would in any re- 
spect benefit the public. Upon a hearing, the court decided 



102 SUPREME COURT OF NEVADA. |Jm,T, 

Yiigiiiia and Tmckee Bailroad Company v. Loyejoy. 

in fayor of the petitioner; appointed commissioners; and, 
in accordance with the statute, made an order for their first 
meeting at a certain time and place, to wit: ^' Monday next, 
at 10 o'clock, A. M., at the office of the clerk of this court, and 
that their report be filed on or before the 8th day of Septem- 
ber, 1871. " 

Two of the commissioners filed a report on September 12, 
1871. It recites as follows : "That we, said commissioners, 
in pursuance of the order of the court, held our first meet- 
ing on Monday, September 4, 1871, at the hour of ten o'clock 
in the forenoon of said day and at the office of the clerk of 
this court, and thereupon, owing to the illness of Commis- 
sioner Crawford, said meeting was duly adjourned until the 
following day, Tuesday, September 6, 1871, at the same 
hour and place; that at the time and place fixed as aforesaid, 
we said commissioners met, all being present, and thereupon 
proceeded to view the several tracts of land described in 
said amended petition and as ordered by the court, and there- 
upon adjourned the further hearing until Saturdiiy, Septem- 
ber 9, 1871, at 10 o'clock, A. M." The report proceeds to 
recite that the parties appeared before the commissioners 
and introduced witnesses, the substance of whose testimony 
is set forth; th^t the commissioners heard counsel; and that 
after due consideration and being fully advised they ascer- 
tained and assessed the compensation for the land sought to 
be appropriated at $300 in gold coin. Upon this report 
judgment appears to have been entered. 

Defendant moved for a new trial upon the records and 
certain affidavits setting forth, among other things, that 
some of the material testimony in his favor was not correctly 
reported by the commissioners. The motion was overruled; 
and defendant then appealed from the judgment and order. 

Thomas WdlSy for Appellant. 

I. The' demurrer should have been sustained. When a 
railroad company files its map of its route of road, if the 
same then run over private lands, it must before construct- 
ing its track, side tracks, turn-outs, turn-tables, switches. 
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depots, machine shops, etc., ascertain just what private 
lands it will need for any and all of those purposes, have it 
condemned by commissioners, (if the price to be paid there- 
for can not be agreed upon) pay for and take possession of 
it, and then proceed with the work of construction. After 
a road has been constructed and put in operation, no con- 
demnation can be made — ^there is no provision of law for 
any such proceeding. If a company, after its road has been 
bmlt and put in operation, want land contiguous to it be- 
longing to a party as private property it must obtain such 
land, if at all, at private sale, as any other natural or arti- 
ficial person would. See 2 Ohio St. 235; 17 Ohio, 349; 1 
Bedf. on Law of Eailways, 390, § 10; 10 Conn. 157; 12 
Conn. 360. 

n. There was error in /)verruling defendant's motion for 
new trial. In support of his motion defendant obtained 
the affidavits of two of the witnesses, showing that the testi- 
mony was not correctly reported to the court by the commis- 
sion. The commission, in all such cases, must make a re- 
port " setting forth their proceedings in the premises," as 
required by law. (Stats. 1864^5, 427, Sec. 30.) They must 
not garble or misstate the evidence. If they do, how can the 
court or judge determine whether the award made by them 
is too exorbitant* or too small ? " 

W, 8, Wood, for Respondent. 

I. The point which defendant asks this court to consider 
is, in effect, that under the act authorizing the acquiring of 
lands for railroad purposes, a company is bound in the first 
instance to define all the lands it wants or may want in the 
future; that though its business may increase, its necessi- 
ties become extended, its needs enlarged, still it must be 
confined to the' quantity originally taken or used. There is 
nothing in the statute nor in any of the authorities, to justify 
so Hmited a construction, nothing which ought to induce 
this court to discard all ideas of progress and bind railroad 
companies down to a rule which would work so great a hard- 
.ship and manifestly tend to obstruct the very purpose for 
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which their organization is permitted. See (7. B. & Q, B, 

B, Co. V. Wilson, 17 HI. 127; 47 Maine, 35; 1 Eedfield on 
Railways, 345; South Carolina Bailways v. Blake, 9 Bich. 
228; 18 Illinois, 324. 

n. No ground exists for setting aside the award. By 
statute the commissioners are required to view the premises. 
This duty was imposed upon them for some purpose and I 
contend for none other than to inform them of the situation 
and character of the property, so that they might be enabled 
to make up their minds concerning the proper amount of 
compensation to be allowed; in other words, as has been 
said, to make witnesses of the commissioners themselves. 

C. P. B. B. Co. V. Pearson, 35 Cal. 261. We cannot regard 
the commissioners as witnesses and then suffer their judg- 
ment to be balanced or outweighed by the opinions expressed 
in opposing affidavits. The judgment expressed by the 
commissioners upon questions of value may combine the 
opinions of a hundred men, who are in -all respects as well 
qualified to form just conclusions as those who make op- 
posing affidavits. 

By the Court, Gabbeb, J. : 

The demurrer to the petition was properly overruled. 
Toledo and Wabash Bailvxiy Co. v. Daniels, 16 Ohio St. 390. 

The report of the commissioners fails to show that they, 
or a majority of them, met at the time and place ordered, 
and before entering on their duties were duly sworn to 
honestly, faithfully, and impartially perform the duties im- 
posed upon them. For this reason the court erred in con- 
firming the report. New Jersey Bailroad and Transportation 
Co'rapany v. Suydam, 2 Harrison, N. J. 25; C. P. B. B. Go. 
V. Pearson, 35 Oal. 258. 

This dispenses with the necessity of deciding whether the 
affidavits in the record show good cause for setting aside 
the report. The safer way, however, is to set forth the 
evidence word for word, fully and accurately, in the report. 
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And it would not be amiss, in order to guard against all 
complaints of the kind here made, for the commissioners to 
take the testimony as depositions are taken, causing each 
witness to sign his name thereto at the time. 

The statutory provision that, in assessing the compensa- 
tion, allowance shall be made for any benefit or advantage 
that will accrue by reason of the construction of the road, 
seems to be inapplicable to this case. And consequentlj 
the relevancy of some portions of the testimony may admit 
of question. The appellant was entitled to the actual mar- 
ket value of the property at the time of taking, without de- 
duction for any appreciation in value caused by the previous 
location and construction of the road. 

The order appealed from is reversed and the proceeding 
remanded for further action in the court below. 



THE STATE OF NEVADA, Respondent, v. THOMAS 

WELLS et als., Appellants. 

Liability on Offioial Bond of Appointed Distbiot Attobmey. The suretiee on 
the official bond of a person appointed to fill a vacancy in the office of district 
attorney, conditioned for faithful performace during incumbency, are liable for 
a breach at any time while such person fills the yacanc^ and until his successor 
is qualified. 

Tebx of Distbiot Attobney holdino by Appointment. The provision of the act 
of March 11, 1865, to the effect that a vacancy in the office of district attorney 
shall be filled by appointment for the " balance of the unexpired term," (Stafs. 
1864-5, 286,. Sec. 16) was repealed by the general act of March 9, 1866, relating 
to officers, (Stats. 1866, 231) requiring all appointments to county and township 
offices to run '• until the next general election." 

Appointment not to Intebfebe with Begulab Tebm of Offices Elected. A 
reasonable construction of the act of March 9, 1866, relating to officers and pro- 
viding that persons appointed to fill Yacandes are to hold " until the next gen- 
eral election," does not contemplate that an appointment to fill a vacancy, occur- 
ring after an election but before the newly elected officers are to assume their 
duties, can keep out of his regular term a person legally chosen at such election. 

DiBTWOT Attobney TO HoLD OFFICE TILL SucoEssoB QUALIFIED. Although the 
statute makes no provision that a district attorney, whether elected or appointed, 

8 
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shall hold office nntil the quaUflcation of a successor, yet he must do so under 
the general rule, because the presence of such an officer is necessary to the proper 
conduct of the public business. 

LzABiLiTT ON OFFICIAL Boio) OF " De Facto " Offioisb. The sureties on the offi- 
cial bond of a district attorney, conditioned for faithful performance during in- 
cumbency, are liable for his defalcations, though he hold office only de facto and 
not de jure. 

Appeal from the District Court of the Second Judicial 
District, Ormsby County. 

This was an action against Thomas Wells, former district 
attorney of Ormsby County, and H. S. Mason, Wm. H. Cor- 
bett, James Frazer, and Jacob Sheyer, the sureties on his 
official bond, to recover the sum of twenty-five hundred dol- 
lars, alleged to have been collected by said WeUs as district 
attorney for delinquent taxes during the time he held office 
and converted by him to his own use. It appears that Sam- 
uel C. Denson was district attorney of Ormsby County for 
the term of 1867 and 1868, and at the election in November 
of the latter year was re-elected for the next two years. In 
December, 1868, Denson resigned and Wells was appointed 
to fill the vacancy and gave the official bond sued on. 

Defendants interposed a demurrer to the complaint, which 
was overruled; and they then made default. The plaintiff 
put in testimony; and the court below found all the allega- 
tions of the complaint true, with the exception of the amount 
of the defalcation. In accordance with the findings there 
was a judgment for plaintiff in the sum of $1692 53 and 
costs. The sureties appealed from the judgment. 

Clarke & I/yon, for Appellants. 

I. The term of the county commissioners, who made 
the appointment of Wells in December, 1868, expired on 
the day before the second term of Denson commenced; that 
is, on the day before the first Monday in January, 1869. 
They had no authority to make an -appointment for a term 
to commence only after the expiration of their term, and in 
a case whei:e the office had an incumbent *' authorized to 
execute the duties thereof." Stats. 1866, 236; Sec. 41; 9 
Mass. 231; 10 Mass. 290. 
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n. The sureties on the bond for the unexpired first term 
are not liable for any defalcation occurring after the term 
for which the bond was given had expired. The contract of 
the sureties cannot be extended by the neglect of the com- 
missioners and the holding over of the incumbent. 8 Allen, 
371; 9 Wheaton, 720; 3 Pick. 340; 7 Gray, 1; 17 Cal. 93; 
5Cal. 106; 33 Barb. 196; 7 Jones (Law) N. C. 149. 

L. A. BuckrufTy Attorney General, for Bespondent. 

I. By the express conditions of the bond itself, the sure- 
ties are held for any misconduct on part of Wells " during 
his incumbency of said office." These words show the limi- 
tation of the bond, as well as the intention of the sureties to 
remain responsible and bound for his official acts during 
his incumbency. They are therefore responsible for any 
and all breaches occurring while he was such incumbent 
from the time he qualified on December 9, 1868, until the 
expiration of his incumbency on December 31, 1870. 

n. With regard to point that the commissioners could 
not appoint for a period beyond their own term of office, it 
is sufficient to say that it can not arise in this case; for the 
record does not shc^ when the commissioners were elected 
or when their term of office expired. This is an appeal from 
the judgment; and there is nothing in the record to show 
that an election was held in 1868 at which commissioners 
or a district attorney were elected. 

No exceptions were taken to the findings, so the appellate 
court wiU not inquire into the sufficiency of the evidence, 
but will presume the issues of fact properly found. O'Connor 
V. Stark, 2 Cal. 153. 

William Pcttterson, also for Bespondent. 

The sureties bound themselves for the faithful perform- 
ance of the duties of said officer "during his incumbency 
in said ofice:" they are therefore bound for the defalcation 
of said officer during the whole of the time he held such 
office under and by virtue of said appointment. The con- 
stitution and laws of this State make it the duty of all 
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officers to hold their respective offices until their successors 
are elected, or appointed and qualified. The statute of 
1864^5, 401, Sec. 2, was passed for the express purpose to 
cover such cases as the one at bar, and does, without any 
question, make Wells and his sureties liable on the bond. 

Clarke & I/yo^iy for Appellants, in reply. 

It is alleged in the complaint, and admitted on all hands, 
"that on December 7, 1868, WeUs was appointed to fill a 
vacancy then existing." The vacancy must have existed in 
the term commencing on the first Monday in January, 1867, 
and ending on the first Monday in January, 1869. It could 
not have been otherwise, for certainly no vacancy existed in 
a term which had not commenced. The appointment was 
for the unexpired period of the term from December 7, 

1868, until the first Monday in January, 1869, and the bond 
was for the term of the appointment. It remains to be 
seen whether the sureties are liable for a defalcation occur- 
ring in the term succeeding the one for which they in terms 
became liable — ^whether, by any mere implication of the law, 
the liability of the sureties is extended over a term for 
which they had no intention to bind themselves. 

By the failure of the officer elected at the general election 
in November, 1868, to qualify, the office of district attorney 
became and was vacant after the first Monday in January, 

1869. People v. Rted, 6 Cal. 288; People v. Langdon, 8 Cal. 
11; Stats. 1866, 237, Sec. 35.' This vacancy it was the duty 
of the commissioners to fill, but having neglected to fill it, 
as required by law, their neglect can not be visited upon the 
sureties on the bond for a former term. 



By the Court, Whitman J. : 

This action is on the official bond of Wells, defendant; and 
from the judgment of the district court the sureties appeal. 
About the facts there is no dispute. There being a vacancy 
in the office of district attorney of Ormsby County, caused 
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by the resignation of Denson, Wells was appointed in De- 
cember, 1868, io fill the same, and his official bond was con- 
ditioned for faithful performance during incumbency. No 
tenn is indicated by the bond itself; but it is claimed by re- 
spondent that the law fixes it in this way : By general stat- 
ute, district attorneys are elected every two years; that in 
the event of vacancy the county commissioners may appoint, 
and the appointee holds for the unexpired term; that the 
general election occurred in November, 1868, WeUs was ap- 
pointed in December following; that the only vacancy to be 
filled was of one month, as the person elected in NQvember 
must take office in January, 1869; and that in any event a 
new term then began, and so the contract of the sureties 
was only for the month of December, 1868; and that they 
can only be bound for any breach therein t)ccurring; while 
that assigned by the complaint, and found by the district 
conrt, is a defalcation generally between the seventh day of 
December, 1868, and the thirty-first day of December, 1870. 

The statute" of 1866, relative to officers, repeals that por- 
tion of the act of 1865 which provides that any vacancy in 
the oflSce of district attorney shall be filled for the " balance 
of the unexpired term " by appointment; and in his case, as 
in that of all other county or township oi^cers appointed 
by the commissioners to fill vacancies, such appointment is 
"until the next general electiop." 

This language must be read reasonably. The county com- 
missioners can not, by appointment to fill a vacancy, keep 
out the person lawfully entitled to a new term of the office 
so filled, though he may have been elected before the ap- 
pointment to take possession subsequent thereto. So the 
premises of appellants are practically correct; but the con- 
clusion does not necessarily follow. 

Although the statute makes no provision that the district 
attorney, elected or appointed, shall hold until the qualifica- 
tion of a successor, yet he must do so under the general 
^e, as is evidently the public policy, simply because the 
presence of such an officer is necessary to the proper con- 
duct of the public business. OuUmi v. StroMon, 28 Cal. 44. 
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So long, then, as Wells held the office continaously, without 
re-appointment or election, so long were his sureties bound. 
People V. AUcenheady 6 Cal. 106; Kruttschnitt v. Haucky 6 
Nev. 163. 

Even if not in the office de jurcy Wells having gone law- 
fully into possession in the first instance was no usurper or 
mere intruder, but held ck factOy claiming to discharge the 
duties of the office; therefore his sureties were liable, not 
only upon general principles, but upon the letter of their 
bond, as he was the incumbent of the office under any rea- 
sonable construction of such contract. State of Nevada v. 
Bhoadesy 6 Nev. 362. 

The judgment appealed from is affirmed. 



JAMES WALSH, Appellant, v. THE VIEGINIA AND 
TEUCKEE KAILEOAD COMPANY, Respondent. 

LzABiLTTT OF Bailboads FOB Injubies TO DoMESTio Anihals. The leading 
principle of the nmnerons cases in reference to the liability of railroad com- 
panies for injuries to domestic animals, is that such liability is founded only 
upon negligence or omission of duty on the part of the company. 

No Action fob Accidemt in Prosecution of Lawful Act. If, in the prosecu- 
tion of a lawful act, an accident, which is purely an accident, arises, no action 
can be maintained for an injury resulting therefrom. 

Bights of BaiiiBOAds to Exclusive Possession of Bailboad Lands. A rail' 
road company has the right to the possession of the land taken for the purpose 
of its road, and that possession is the right to its exclusive enjoyment, and to 
exclude all persons and beasts therefrom at any and all times. 

Action Against Bailboad fob Nequgence in Killing Cattle— Bubden of 
Pboof. Li an action against a railroad company for killing a domestic animal, 
which has strayed upon its track from land not belonging to its owner, it is 
incumbent on the plaintiff to show negligence on the part of the company. 

Mebb Killing of Animal by Bailboad not Evidence of Negligence. The 
mere killing of a domestic animal by a railroad train is not evidence of negligence 
on the part of the railroad company. 

Construction of Bailboad Law as to Fences. The railroad law in refer- 
ence to fences (Stats. 1864r-5, 427, Sec. 40) providing that companies shall 
** maintain a good and sufficient fence on either or both sides of their property," 
taken in connection with the further provision that they shall be liable for the 
killing of domestic animals " when they stray upon their line of road where it 
passes through or alongside of the property of the owners thereof," simply 
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requires companies to fence their road where it may run through or alongside of 
the land of private individuals ; that is, on either or both sides, as occasion may 
demand ; and even then the fencing is only for the protection of adjoining own- 
ers, and no other person can complain of the want of it. 

Bailboads itbed not Fence on Public Land. Our railroad law (Stats. 1864-^, 
427, Sec. 40) does not require railroad companies to fence their road where it 
runs through public land. 

Sailboad, when Liable fob Eilung Stbayinq Cattle. If cattle stray upon 
a railroad directly from the land of their owner, and by reason of the failure on 
the part of the company to fence their road at tiiat point, and are killed, the 
company would be held liable under the rliilroad act (Stats, 1864-5, 427, Sec. 40) 
on a simple showing of the facts of such killing and neglect to fence, without 
any further showing of negligence; but it is otherwise if they stray from public 
land or from land not belonging to their owner. 

Appeal from the District Court of the First Judicial Dis- 
trict, Storey Ootmty. 

This was an action to recover $301 for killing a cow which 
had strayed on the defendant's railroad track in the western 
part of the town of Gold Hill, in Storey County. The land 
at that point over which the road runs, and that from which 
the cow strayed, is uninclosed public land. On the trial in 
the court below, when the plaintiff rested, the defendant 
moved for a non-suit on the ground that the evidence failed 
to show that the killing of the cow was occasioned by any 
negligence or want of due care and caution on the part of 
defendant or its agents. The motion was sustained and 
judguient rendered for defendant. Plaintiff appealed from 
the judgment. 

W. E, F. Deal, for Appellant. 

I. It was not negligence in plaintiff to allow his cow to 
run at large. It was shown to have been the custom of the 
country to permit cattle to run at large upon the public 
land on each side of defendant's railroad, and that plaintiff 
used the lands for pasturing long before the road was built, 
and had so used them up to the time his cow was killed. 
Waters \. Moss, 12 Cal. 537; Bichmand v. Sacramento Valley 
R, R. Co., 18 Cal. 353. 

n. The question of negligence was solely for the jury. 
The line of the road was not fenced where it passed through 
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the lands used by plaintiff, and it would have been sufficient 
for plaintiff to prove that the cow strayed upon the track 
and was killed by defendant's train. But he went further 
and showed that he employed a herdsman to take care of bis 
cattle and that the cow on the track could have been seen by 
the engineer forty rods ahead. " Eedfiel^ on Eailways, 474, 
476; 18 Cal. 355. 

in. The land on both sides of defendant's track is 
public land, and all the right that defendant can claim to it 
is the right of way over it. Under the statute of 1864^5, 
442, defendant was bound to fence the road, and is respon- 
sible to plaintiff for killing his cow. Cowen v. N. Y. & Erie, 
B. B. Co.y 3 Kirwan, 42; Sheppard v. TJie BuffdLoy N. Y,, dt 
Erie B. B. Co., 35 N. T. 644. 

W, S. Wood, for Eespondent. 

I. The defendant is not liable in this action under the 
evidence introduced unless that liability is created by statute. 
Defendant was in the lawful possession, as owner of its road 
and road-bed, and the cow was run over and killed while 
she was trespassing upon the defendant's property. Sherman 
and Eedfield on Negligence, Sees. 457, 491 ; Clark v. Syrctcvst 
and Vlica B. B. Co,, 11 Barbour, S. C. 116; lUinais Central 
B. B. Co. V. Betdy, 17 lU. 580; TJie Chicago and Mm. B. B. 
Co. V. Patchin, 16 111. 198; Woolson v. Northern B. B. Co., 
19 NewHamp. 267; Chapin v. ThtSuUivan Bailroad, 39 New 
Hamp. 53; Terry v. New York Central Bailroad Co., 22 Barb. 
586; Marsh v. New York and Erie Bailroad Co., 14 Barb. 371; 
L. and F. B. B. Co. v. MUon, 14 B. Monroe, 80. 

n. The bare fact that the cow was killed by being run 
into by the defendant's locomotive, without any further 
proof, is not sufficient to establish di, prima fade case of neg- 
ligence. Such a position is not warranted by the authorities, 
and is not founded in correct reasoning. Scott v. Wilmington 
and Baleigh B. B. Co., 4 Jones, (Law) 432; 1 Redfield on 
Railways*, 465; Indixxrvob and Cirwin Bailway v. Caldwell, 9 
Indiana, 397; C. 0. B. B. Co. v. Laivrence, 13 Ohio State, 90; 
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Lou, and Frank, R. B. Co. v. BuUard, 3 Metcalf, (Ky.) 184; 
Chicago and Miss. R, R. Co. v. Patchin, 16 Illinois, 198; 
VandtgriftY. Redicher, 2JZabriskie, 185. 

in. The statute of this State does not authorize a recov- 
ery under the proof in this cause by plaintiff. It undertakes 
to provide the persons to whom and the cases in which a 
railroad company shall pay for cattle killed on its road when 
it fails to fence, but plaintiff entirely failed to show that he 
was a person for whose protection the law was enacted, or 
that his case falls within the rule therein prescribed. The 
plaintiff is compelled to show himself to be an adjoining 
proprietor before he can claim that he is entitled to the pro- 
tection of the act. He must establish that he is the owner 
of the close through which the road passes and from which 
the cow strayed. 

The provisions of a statute requiring a railroad company to 
maintain fences on the sides of its track is a provision de- 
signed for the protection of adjoining owners. Enright v. 
8, F. and 8. J. R. R. Co., 33 Cal. 236; ChapiuY. The Sullivan 
Sailroad, 39 New Hamp. 60; Cornwall v. The SuUivan Rail- 
road, 21 New Hamp, 263; Woolson v. The Northern Railroad, 
19 New Hamp. 267; Perke v. The Eastern RaUroad, 29 Maine, 
307. 

IV. Plaintiff did not undertake to show any of the circum- 
stances attending the accident, or why the cow was upon the 
track, or how she came to be there, or why his herder made 
no effort to get her away from the danger when he saw it 
approaching. The silence in the testimony upon all these 
questions argues strongly against his right to compel the 
defendant to reimburse him for a loss which, from all that 
is shown, seems to have resulted from his own fault and 
iiegligence. 

By the Court, Lewis, C. J. : 

The question as to the extent of the liability of railroad 
companies for injuries to domestic animals has frequently 
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been before the courts, and has been considered in nearly 
every conceivable phase, so that at the present time the law 
upon this particular head is pretty thoroughly settled. 

The leading principle pervading all the cases is that the' 
liability of such companies is founded only upon negligence 
or omission of duty, and this principle is fortified by the 
cases of analagous character from the earliest history of the 
law. Thus it has always been held that if in the prosecu- 
tion of a lawful act, an accident, which is purely so, arises, 
no fiction can be maintained for an injury resulting there- 
from. Davis V. Saunders, 2 Chitty Eep. 639; Goodman v. 
Taylors, 5 Oar. & P. 410. And in railroad cases, upon the 
same principle, it is always held necessary to show negli- 
gence to sustain an action for damages. Genres v. Portsmouth 
and Boanoke B. B. Co,, 2 Iredell 324; Laney. Qromlne, 12 
Pick. 177; Harlow v. Humison, 6 Cow. 189; Vandegrift v. 
Bedicker, 2 Zabriskie, 185; LouisviUe and Frankfort B. B. 
Company v. Ballard, 2 Met. (Ky.) 177; Chicago and Miss. 
B. B, V. Patchdn, 16 HI. 198; 18 lU. 260; 22 Barb. 674. 
Upon what other principle of law can a person who occa- 
sions damage while in the pursuit of a lawful business upon 
his own premises be held liable ? Surely an individual so 
situated, who exercises proper caution and is not chargeable 
with negligence, can not be held for an accidental injury and 
damage resulting therefrom. There being no negligence in 
any sense of the word on the part of the person causing the 
injury, it would be a case of damage without a wrong, and 
consequently affording no cause of action. In all such 
cases, therefore, the negligelice or want of that due care and 
caution which the situation demands is the very gravamen 
of the action, without which none can be maintained. 

In this case it does not appear to be questioned but the 
defendant's business is entirely lawful, nor that it has the 
right to the possession of the land taken for the purposes of 
its road; and that possession, by all the authorities, is the 
right to its exclusive enjoyment, and to exclude all persons 
and beasts therefrom at any and all times. Jackson v. The 
Butland and Burlington B, B, 25 Ver. 150. It follows, then, 
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as the defendant was engaged in a lawful act upon premises 
to which it had the exclusive right to the possession, it was 
incumbent on the plaintiff to show some degree of negli- 
gence at least to entitle him to maintain an action against it. 
This he entirely failed to do. Indeed there appears to have 
been no effort made in that direction, plaintiff relying en- 
tirely on these two propositions : 1st, that the mere killing 
of the animal by the locomotive engine of the defendant 
while in motion, was itself evidence of a want of due care; 
and 2d, that the defendant being required to fence its road 
at the point where the plaintiffs cow got on the track but 
not having done so, is in that respect chargeable with negli- 
gence and liable. 

But it is not the law that the mere killing of a domestic 
animal by a railroad train is evidence of negligence. This 
question has frequently been before the courts and invari- 
ably ruled against the plaintiff, except where the general 
rule of law is abrogated by positive statute. The fact of 
killing an animal of value by the company's engines, says 
Bedfield, is not prima fade evidence of negligence. 1 Red- 
field on Railways, 465. And it is so ruled in the following 
cases: Scott v. Tht Wilmington and Baleigh R, R. Co. 4 
Jones, (Law) 432; Indianapolis and Cindn. R. R, v. Means, 
U Ind. 30; Ml Cent. R. R. v. Reedy, 17 lU. 580; Chicago 
and Miss. R. R. v. Patchin, 16 111. 198. See also Pierce's 
American Railway Law, 357. 

Was it incumbent on the defendant to fence its road? 
At common law the proprietor of land was not required to 
fence; but every man was bound to keep his cattle on his 
own premises, and he might do this in any manner he chose. 
And this rule applies equally to railroads as to individuals. 
Does the statute then impose this obligation ? It does not, 
as we understand it, require railroad companies to fence 
their road when it runs through public land. Its language 
is rather vague, but no sensible construction can be placed 
upon it except that it must fence its road where it runs 
through or alongside of land owned by individuals. That 
portion of the section bearing upon this question reads 
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thus: ''It shall be the dntj of the raili;oad company to make 
and maintain a good and sufficient fence on eUher or hoth 
aides of its property, and in case any company do not make 
and maintain snch fence, if their engine or cars shall kill, 
maim, or destroy any cattle or other domestic animals 
when they stray upon their lint of road where it passes through 
or alongside of the property of the owners thereof, they shall 
pay to the owner or owners of such cattle or other domestic 
animals, a fair market-price for the same, nnless the owner 
or owners of the animal or animals so killed, maimed, or 
desti'oyed shall be negligent or at fanlt." Statutes of 1864- 
5, page 442. Now it will be seen, that although railroad 
companies are in general terms required to fence their road, 
it does not appear to be made their duty absolutely to fence 
hoth sides, but " either or both." What is to be understood 
by this ? The requirement would be literally complied with 
if the company simply fenced one side of its road, for the 
requirement is in the disjunctiye, to fence one side or both. 
It certainly could not have been the intention of the legisla- 
ture to leave so important a matter optional with railroad 
companies, to fence; and yet it can not be denied that by the 
strict interpretation of the language they are only required 
absolutely to fence one side; so, if a fence were made and 
maintained along the entire length of one side of the road, 
nothing more could be required under this section. 

It is quite evident that this was not what was intended to 
be required, for it would simply result in an absurdity. 
What then was the intention of the legislature ? Doubtless 
simply to require the companies to fence their road where 
it may run through or alongside of the land of private in- 
dividuals; that is, on either or both sides as occasion may 
demand. This view is strengthened by the fact that the 
statute only makes the company liable for the injury to, or 
kiUing of stock *' when they stray igpon their line of road, 
idiere it passes through or alongside of the property of the 
owners of such cattle. ** So, too, it had frequency been 
held that fencing, even when required by statute, is only for 
the protection of adjoining owners, and that no other person 
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can complain of the want of it. Jackson v. Bur. and But. B. 
R,y 25 Vt. 150. Now this statute may have been adopted in 
reference to those decisions, and hence perhaps the require- 
ment of a fence on '^either or both sides" where there 
were owners to be protected. At any rate this case does not 
come within the statute, for it in terms only renders the 
company liable where the animals killed or injured stray 
upon the road directly from the land belonging to their 
owners. It would appear from this language that if they 
stray upon the track, from public land, or from land not be- 
longing to the owner of the animals, it was not intended by 
the statute to render the road liable. This construction also 
is in conformity with decisions rendered before the adoption 
of the statute. Thus it is held in Jackson v. Burlington and 
JSuthnd B. B. supra, that a railroad company may be held 
liable for injury to cattle where they get upon the track 
directly from the land of the owner, but if they first stray 
npon the land of others and from there get on the track and 
are killed or injured, no liability is imposed on the company. 
And so it has frequently been held. ^ 

Under this statute, undoubtedly if cattle stray upon the 
railroad directly from the owner^s land, by reason of the 
failure on the part of the company to fence the road at that 
point, it would be held liable by the simple showing of the 
facts that the company had neglected to fence the road along 
the land of the person owning the animals, that they strayed 
directly from his land on the roa*d and were there killed, 
without showing any further negligence; for the failure to 
build the fence where required together with the other facts 
above mentioned would bring the case directly within the 
statute and without further showing create a cause of action. 
But where the case is not brought within the statute, negli- 
gence is the only ground of action, as we have already shown. 

This case is not brought within the statute; for it is not 
shown that the company failed to fence at a point where it 
should have done so, nor that the animal killed strayed from 
laud belonging to its owner on to the railroad, but that it 
came from public land unoccupied and unclaimed upon the 
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track; and as no negligence was shown, no cause of action 
was established. Nor could it help the plaintiff in this case 
if it were admitted that he had the right to allow his cattle 
to depasture on the public land, or even on the railroad 
track itself; for in that case both the company and the plaint- 
iflPs cattle would be rightfidly on the track, and even in such 
case negligence or a want of due care must be shown to 
authorize a recovery for injury such as that here claimed. 

Therefore the non-suit was properly granted. 

Judgment affirmed. 

Garbeb, J., did not participate in the foregoing decision. 



A. M. WOETHING, Eespondent, v. E. B. CUTTS, 

Appellant. 

Nsw Tbial Statement need not DssiaNATE General Gbotjnds. A statement 
on motion for new trial need not designate the general grounds of error relied 
on, but only specify the particulars wherein the error lies — the Practice Act 
requiring the notice to designate the general grounds, and the statement to con- 
tain the specifications. 

Appeal fbom Obdeb GBANTiNa New Tbial— Sufficienct of Evidence. The 
rule not to disturb the action of the court below as contrary to evidence where 
there is a conflict of evidence, applies to an appeal from an order granting a new 
trial for insufficiency of evidence. 

Appeal from the District Court of the Second^ Judicial 
District, Washoe County. 

The parties had been partners in the blacksmithing busi- 
ness at the town of Keno, in Washoe Couniy, under the firm 
name and style of Cutts & Worthing. They dissolved about 
February, 1870. The material facts are stated in the opin- 
ion. Defendant appealed from the order of the court be- 
low granting the plaintiff a new trial. 

Webster & Knox, for Appellant. 

I. The statement on motion for new trial did not set 
forth the grounds upon which plaintifif intended to rely, and 
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should have been disregarded and the motion denied. 
WingY. OwenSy 9 Cal. 247; Adams v. Oakland, 8 Cal. 510; 
McWilHams v. Herschman, 5 Nev. 266. 

n. The evidence set forth in the statement fully sustains 
the verdict of the jury as to plaintiffs right to recover no 
more than the amount of the verdict. The preponderance 
of evidence is in favor of defendant, and the jury are judges 
of its weight when conflicting. 3 Graham <fe Waterman, 
1267, 1268; Miller v. Simpson, 2 MiUs Const. E. 440; Gar- 
hndY, WUling, 6 Geo. 310; 2 S. 0. Const. E. 593; 7 Mass. 
261. When the court and jury diflfer on a question of fact 
the jury are presumed to be right. 3 Graham & Waterman, 
1284. Where there is a conflict in the testimony the verdict 
of a jury should not be disturbed. State v. Ytlhw Jacket S. 
M. Co,, 5 Nev. 418; 2 A. K. Marshal, 521; 3 Graham & Wat. 
1241. Where there is any evidence to support the verdict 
it should stand notwithstanding the judge who presided at 
the trial may personally disapprove of it. 3 Graham & Wat- 
erman, 1269, 1296; Ophir S. M, Co. v. Carpetdtr, 4 Nev. 548. 

in. In this case there is no such preponderance of evi- 
dence against the verdict as will justify the action of the 
court below in setting it aside and granting a new trial. 
The preponderance of evidence is in favor of defendant and 
sustaius the verdict. 3 Graham <fe Wat. 1249; HoUy. Hodge, 
1 Texas, 323; WincheUY. Ixdham, 6 Cow. 682; Lawrence y, 
Burnham, 4 Nev. 361. 

Thomas E, Haydon, for Eespondent. 

I. An order granting a new trial is almost entirely within 
the discretion of the court below, rarely the subject of an 
appeal, most rarely deemed worthy the consideration of an 
appellate court, and never so where there is a conflict of 
evidence or the slightest testimony to uphold it. See State 
V. Ytihw Jacket S. M. Co., 5 Nev. 421; Phillpotts v. Blasdd, 
ante, 61; Oullahan v. Starhuck, 21 Cal. 414; 12 Cal. 48; 
21 Iowa, 337; WUcoxonY. Burton, 27 Cal. 232. 

n. It is not necessary to set out. the general grounds of 
a motion for new trial in a statement. That is properly 
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done in the notice, and the statement is merely required to 
specify the particulars in which the evidence is not sufficient 
or the particular errors of law, which this statement does in 
the assignment of errors at its close. Practice Act, Sec. 197. 

By the Court, Lewis C. J. : 

Action by Worthing to recover the sum of nine hundred 
and forty-three dollars alleged to be due upon the settle- 
ment of a partnership account. Verdict and judgment for 
the plaintiff for fifty dollars. Motion was made by the plaint- 
iff for new trial, which was granted, and the defendant 
appeals. 

The first point made in this court is that the statement on 
motion for a new trial should have been disregarded by the 
court below and as a consequence that it should have denied 
the motion because the statement did not designate the gen- 
eral grounds of error relied on. But the Practice Act does not 
require such designation, but only that the statement shall 
specify the particulars wherein the error lies. The notice 
of motion is required to state generally the grounds of error, 
and then it is provided by seq^iion 197 that ** when the notice- 
designates as the ground upon which the motion will be made, 
the insufficiency of- the evidence to justify the verdict, or 
other decision, the statement shall specify the particulars in 
which the evidence is alleged to be insufficient. When the 
notice designates as the ground of the motion error in law 
occurring at the trial and excepted to by the moving party, 
the statement shall specify the particular errors upon which 
the party will rely. If no such specifications be made, the 
statement-shall be disregarded. " Thus it will be seen the 
notice of motion for new trial shall designate the general 
grounds of the motion ; and the statement shall contain the 
specifications. The statement in this case contains the re- 
quired specifications, but does not contain the general grounds 
of the motion, nor under the Practice Act was it necessary. 
The objection to the statement therefore seems unfounded, 
and it was properly considered by the court below. 
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When a new trial is granted by the judge at nid prius 
upon the ground that the verdict is not warranted or sus- 
tained by the evidence, and an appeal is taken from such 
order, the rule invariably governing the appellate tribunal 
is not to disturb the action of the judge below if there is a 
material conflict in the evidence. It is said by the supreme 
court of California in Ovllahan v. Starbucks 21 Cal. 413, 
"It is not enough, however, to authorize any interference 
with the action of the court below either in granting or re- 
fusing a new trial for alleged insufliciency of the evidence, 
that an appellate court, judging from the evidence as it is 
reduced to writing, would have come to a different conclu- 
sion. The court before which the witnesses are examined 
is generally better qualified to determine the proprieiy of 
granting or refusing a new trial on this ground than any 
appellate court; and its action in this respect will not be 
disturbed except for the most cogent reasons." 

In the case at bar, it cannot be denied that the evidence 
was conflicting and that the positive testimony of the plaint- 
iff sustained his claim; hence under the rule above stated 
we cannot disturb the action of the judge below. 

The order granting a new trial must be affirmed. 

Gabbeb, J., did not participate in the foregoing decision. 



JOSEPH JONES, Eespondent, v. JOHN S. CHTLDS 
AND HENET VANSICEJjE, Appellants. 

lupBMNiTY Bond against *' Liability. " To authorize a recovery upon a mere 
bond of indemnity, that is, a bond against damages, actual damage must be 
shown; but if the indemnity be not only against actual damage or expense but 
also against any liabilUy for such damage or expense, a right of action is com- 
plete when the obligee becomes legally liable for damagSs. 

AcnoN ON Indiemnttt Bond against Liability, What to be Shown. In an ac- 
tion on a bond given to a sheriff to indemnify him against " all damages, ex- 
penses, costs and charges, and against all loss and liabilities which said sheriff shall 
sustain or in any wise be put to, " it is suflftcient to show a liability by way of 
judgment against him, without showing payment thereof. 

9 
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QoiJ> Com JuDOMKNT FOB LiABiurT ON Indemntit Bond. A judgment against 
the sureties on a bond indemnifjing a sheriff against liability, where the penalty 
of the bond and also the liability incorred by the sheriff are payable in gold coin, 
is properly rendered in gold coin. 

Appeal from the District Court of th8 Second Judicial 
District, Douglas Couniy. 

The facts are stated in the opinion. There was a judg- 
ment in the court below against the defendants for the sum 
of $1151 15 and costs, in gold coin. Defendants appealed 
from the judgment. 

Gfto. W. Harding and T. W. W. Davits, for Appellants. 

I. This case comes clearly within the rule laid down in 
McBeth & BoUtn v. Vanaidde, 6 Nev. 134. Jones being the 
real party in interest and the real beneficiary in the indem- 
niiy bond, was the proper and only party to sue on it; but 
when he received satisfaction of his judgment against Bollen, 
his right of action became extinguished. 

If, however, Bollen could have maintained a suit and had 
commenced it before satisfaction of the judgment against 
him, he might have recovered sufficient to satisfy the same; 
but after satisfaction by him the material question would be 
one of damage; that is, what it cost him to satisfy the judg- 
ment. By the strict terms of the contract the sureties only 
undertook to hold Bollen harmless against any claim of 
Jones, and they would fulfill their contract by paying Bollen 
what it cost him to protect himself against Jones. See 
Gilbert v. Winans, 1 Comst. 550. 

n. The bond is not a bond of indemnity in any event, 
but an agreement of Childs and Yansickle to guarantee that 
Wilcox & Brown shall hold Bollen harmless. Their con- 
tract is to answer to Bollen for any damages that may result 
to him from the default of Wilcox & Brown to hold Bollen 
harmless; and in this view it becomes the only material 
question to consider, what loss has Bollen susta.ined by rea- 
son of the failure of Wilcox & Brown to save him harmless ? 
For this reason the court below erred in giving judgment as 
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prayed for; in refusing to consider the question of actual 
damage sustained by Bollen on account of the default of 
Wilcox & Brown to save him harmless, and in disregarding 
the plea of non. damnificatus. Sedgwick on Damages, 342; 
1 Comst. 550; 42 Barb. 199; 5 Barb. 385; 8 Johns. 248; 29 
Missouri, 275; 27 Conn. 31; 1 Hill, 145; 7 Hill, 501; 26 
Cal. 164; 9 Ohio, 467; 6 Wallace, 95; 10 Johns. 549. 

ni. Judgment for gold coin was in direct conflict with 
the most recent decisions of the supreme court of the 
United States in relation to the question of what is a legal 
tender in payment of debts. 

Moses Tebbs and T, W. Hbcdyj for Bespondent. 

I. Bollen could have sued upon the bond and recovered, 
and certainly his assignee can stand exactly in his place. 
The only question to be determined is, was any loss or lia^ 
bility sustained ? if so, the sureties must pay it by the condi- 
tion of the bond. Does the satisfaction of the judgment 
against Bollen release the sureties from the penalty of their 
bond? Most assuredly not: to say so would imply that the 
relation of principal and surety existed between them, when 
in truth they occupy a position of antagonism. 

n. A liability may be indemnified against and is recover- 
able as an actual damage. Broivn v. Jones, 5 Nev. 374; 
Kramer et als. v. Trustees of Farmers^ Bank, 15 Ohio, 253. 
The defendants here became liable by the terms of the bond 
the moment the property sold was foimd to be the property, 
of Jones; and nothing less than a payment of the money by 
them to plaintiff or cancellation of the bond by consent of 
plaintiff can ever change their liability. 

in. Appellants seem to mistake the rule laid down in 
McBeth & BoUen v. Vansickle, 6 Nev. 134. There is a differ- 
ence between a replevin bond as in that case and an indem- 
nity bond as in this. 

IV. As to the point that there was error in rendering a 
judgment in gold coin, the U. S. Supreme Court has held 
that courts have a right to render such judgment where 
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there is a specific contract. Bronson v. Bhodes, 7 Wallace, 
229; 3 Wallace, 320. 

By the Court, Lewis, C. J. : 

This action is brought upon an undertaking given to the 
sheriff, of Douglas County and assigned to the plaintiff under 
these circumstances. . An execution having been issued upon 
a judgment rendered in a certain action in favor of Wilcox 
& Brown against John T. Williams, a levy was made by 
the sheriff upon property claimed by the plaintiff Jones. 
Wilcox & Brown however directed the sheriff to sell the 
property so levied on in accordance with the execution, and 
gave him the bond here sued on to indemnify him against 
any liability which he might incur thereby. The property 
was sold accordingly, and Jones subsequently brought action 
against the sheriff and recovered judgment in the sum of 
eleven hundred and fifty dollars. To satisfy this judgment 
the sheriff assigned the bond given for his own indemniiy 
to Jones, who accepted it in satisfaction of his judgment 
and now brings this action to recover of the defendants the 
amount so recovered. 

The bond is set out and made a part of the complaint and 
all the material facts are fully pleaded; but the defendants 
by their answer only deny that BoUen, the sheriff, was dam- 
aged in the sum alleged in the complaint or in any sum by 
reason of the action or the judgment rendered against him 
in the case of Jones against him or that they, the defend- 
ants or either of them, ever became liable or are now liable 
to BoUen in the amount of the judgment and costs referred 
to in the complaint. There is no denial that the undertak- 
ing was regularly executed and delivered to BoUen, nor is it 
denied that the judgment was regularly • rendered against 
him in the action by Jones, nor that the undertaking was 
properly assigned. Upon these pleadifigs (a motion to that 
end having been made) the court below rendered judgment, 
from which the defendants appeal. Two points only are 
relied on for a reversal of the judgment: 1st, that no recov- 
ery could b© had on the undertaking until it was shown that 
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BoIIen had paid the judgment obtained against him or that 
he was actually damnified; and 2d, that it was error to ren- 
der a judgment in gold coin. Neither of these points are 
well taken. 

It is xmdoubtedly the rule of the common law courts that 
to authorize a recovery upon a mere bond of indemnity 
actual damage must be shown. If the indemnity be against 
the payment of money the plaintiff is generally required to 
prove actual payment, or that which the law considers equiv- 
alent to actual payment. But it has very generally been 
held that if the indemniiy be not only against actual dam- 
age or expense, but also against any liability for such dam- 
age or expense, the party need not wait until he has actually 
paid the demand against him, but his right of action is com- 
plete when he becomes legally liable for damages. This is 
in strict conformity with the letter of the bond or undertak- 
ing, for if the indemnity be given against any liabiliiy, 
clearly when the liability is legally imposed the condition is 
broken and a right of action is at once created. Webb v. 
Pond, 19 Wend. 423; Chase v. Stranahan, 8 Wend. 452. 
See also the question considered in GUbtrt v. Merrian et a&., 
1 Comstock, 550. Thus the difference in the language of 
obligations has given rise to the two classes of decisions; 
those holding that no cause of action arises until there is 
actual damage which are cases arising upon obligations of 
indemnity purely; and the other class, like Chase v. Strana- 
han, where the bond or undertaking is not only of indem- 
nity but also against liability, in which cases it is very gen- 
erally held that the cause of action is complete when the lia- 
bihty is established, and therefore that no actual damage or 
payment of the liability need be shown. 

In this case the undertaking is given to indemnify not only 
against damage and expense but also, as in the case of Chase 
T. Stranahan, against all liabilities. The language being — 
"now therefore, the conditions of this obligation is such, 
that if the said plaintiffs, Wilcox & Brown, their heirs, execu- 
tors, and assigns shall well and truly indemnify and save 
harmless the said sheriff, his heirs, executors, administrators, 
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and assigns, of and from all damages, expenses, costs, and 
charges, and against all loss and liabilities which said sheriff 
shall sustain, or in any wise be put to for or by reason of 
the levy, sale or retention under said execution of the prop- 
erty claimed as aforesaid, then the above obligation to be 
void — otherwise to remain in full force and effect. " By the 
language of this instrument the defendants became liable 
the moment the judgment was obtained against Bollen, for 
that was a liability imposed upon him growing out of the 
transaction mentioned in the undertaking, and thus the case 
comes directly within the rule above mentioned. Bollen 
then had a right of action on the undertaking, and t^at, he 
regularly assigned to the plaintiff. The first assignment of 
error is therefore not sustained. 

The judgment was properly rendered in gold coin. The 
penalty of the undertaking is in coin and the sheriffs liabiliiy 
was also in coin; and we have invariably held since the case 
of lAnn V. Minor, 4 Nev. 462, that such judgment is prop- 
erly rendered on contracts calling for that character of 
money. And the supreme court of the United States, al- 
though sustaining the legal tender act (Knox v. Lte, 12 
Wallace, 457) yet holds as this court had done before, that 
a judgment in coin can be rendered on a contract calling 
for that kind of money. TrebUcoch v. WUson, 12 Wallace, 
687. 

Judgment below affirmed. 

Gabber, J., did not participate in the foregoing decision. 



W. W. McCOT, Eespondent, v. I. C. BATEMAN and 

D. E. BUEL, Appellants. 

Action for Bent — Lessee can not Deny Lessor's Title. Ijessees, after the 
enjoyment of their term, can not defeat an action of their lessor for rent by set- 
ting np that they have paid the rent upon a judgment recovered against them by 
persons claiming to be co-tenants with their lessor. 

Action for Bent by Party other than Lessor— Interpleader. If a lessee 
be sned for rent by any person other than the lessor and fears liability to double 
payment, he can escape such liabiliiy by bin of interpleader. 
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iNSTBUcnoN NOT TO CoNsiDEB EXCLUDED EVIDENCE. An instmction warning the 
jury against the consideration of evidenciB, which has been offered but properlj 
• exclnded, is perfectly proper. 

CoNFLiCTiNO Evidence. The role that the Supreme Court will not consider fha 
weight of conflicting evidence has been so often reiterated as to become some- 
what monotonous. 

Appeal from the District Court of the Sixth Judicial Dis- 
trict, Lander County. 

This was an action to recover $426 61, balance of rent al- 
leged to be due on a lease for four months commencing 
November 11, 1869, of the McCoy Furnace at Eureka, Lan- 
der County; $521 90 for breach of contract to receive and 
pay for certain bullion, and $100, damages done the furnace 
during the lease. The defendants in their answer set up 
that one undivided fourth of the demised premises belonged 
to David Hughes and H. Mayenbaum who were entitled to 
all the balance of rent due, and that defendants had paid it 
to them. The answer denied any breach of contract and any 
damage to the furnace. 

On the trial the plaintiff testified, among other things, 
that at the time he leased the furnace he was in his opinion 
the sole owner of it; but that the ownership involved a ques- 
tion of law between himself on one side and Hughes and 
Mayenbaum on the other and that he had subsequently pur- 
chased their asserted rights; that he was nevertheless in full 
possession of the property and sole manager, and that the 
defendants went into the possession under the lease from 
him and remained in undisturbed possession during the 
term. The defendants, among other things, offered to prove 
that before the lease was made the plaintiff owned only 
three-fourths of the furnace; that the other fourth was 
owned by Alonzo Monroe, which afterwards and before the 
date of the lease became the property of Hughes and May- 
enbaum; that Hughes and Mayenbaum as such owners had 
in August, 1870, recovered judgment against defendants for 
the same rent sued for in this action, and that defendants 
had paid the same to them. Plaintiff objected to the pro- 
posed evidence; and the court sustained the objection and 
excluded it. 
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The court charged the jury as follows : '* Tou are instruct- 
ed that no evidence that any rent has been paid by defend- 
ants to Hughes and Mayenbaum can be considered by you, 
and that if any balance of tfie amount agreed to be paid by 
the lease in evidence has never been paid to McCoy, then he 
is entitled to recover that balance in this action. " 

There was a verdict in favor of the plaintiff for $1040 53, 
the amount of his claim; and judgment was entered accord- 
ingly. Defendants moved for a new trial, which was over- 
ruled; and they then appealed from the judgment and order. 

Oeo. S. Huppy for Appellants. 
No brief on file. 

Selden Hefzel, for Bespondent. 

I. No right existed in either Monroe or Hughes and 
Mayenbaum to a share in the rents and profits of the 
demised premises — McCoy having been, as is in evidence, in 
full possession of the property — unless in pursuance of an 
express agreement by them, with McCoy, of an ouster. 
See Pico v. Columhet, 12 Cal. 414; GoodenowY. Ewer, 16 Cal. 
461; WUcox-v. Wilcox, 48 Barbour, 327. 

II. The defendants having remained in possession dur- 
ing the entire term of the demise, their obligation to pay 
rent to the lessor is not set aside by any payments made 
subsequently to his co-tenants. An eviction is necessary. 
Edgerton v. Page, 20 N. T. 281; 10 Abbott Prac. 119; Giles 
V. Cormtock, 4 N. T. 270; Moffait v. Strong, N. T. Superior 
Court, 1861, and authorities there cited. 

By the Court, Whitman, J. : 

Appellants, under a lease from respondent, entered and 
enjoyed undisturbed possession of certain premises for their 
term; surrendered possession to their lessor; 'paid him a 
portion of the rent; refused payment of the balance, which 
they paid upon a judgment obtained long after the termina- 
tion of their tenancy by certain parties claiming to be 
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co-tenants of the lessor. This was pleaded as defense to the 
action of respondent to recover the balance of rent to him 
unpaid. The district court refused to allow proof to sup- 
port the plea. This is assigned as error. 

Whatever view may be taken of the nature of the action, 
the testimony was inadmissible. Appellants had enjoyed 
their term and received all that they had bargained for. It was 
not for them to be picking flaws in respondent's title nor to 
select some other to whom to pay the rent. If they feared 
any double payment, — admitting now that any such suit as 
that instituted against them by lessor's co-tenants could 
have been properly maintained, — ^they could have escaped 
any liability by bill of interpleader. Vtrnam v. Smith, 15 
N. T. (1 Smith) 328. 

The instruction excepted to was under the previous ruling 
of the court perfectly proper; it simply warned the jury 
against the consideration of evidence offered, but excluded. 
There was some evidence tending to support the claim for 
damages, and no contradiction thereof; so this court, under 
. the rule so often reiterated as to become somewhat monoto- 
nous, must decline to interfere with the order refusing a new 
trial. 

The judgment and order are affirmed. 



JACOB N. WINTEE, Eespondent, v. WILLIAM H. 

WINTEB, Appellant. 

Allegation by Wat of BEcnAL — Genebal Demusbeb Insuppicient. If a 
complaint states a substantial allegation only by way of recital, the defect should 
be objected to specifically and can not be taken advantage of on general demurrer. 

PBEscfiipnyE Title — "Claim ob Oolob of Bight." A complaint setting forth 

that defendant for upwards of five years has been diverting and using water 

belonging to plaintiff, docs not allege a prescriptive right in defendant, there 

' being no allsgation that such diversioi^ and use was under claim or color of right. 

Bight to Answer afteb Demubbeb Ovebbuled not Absolute. Where a de- 
murrer to a complaint was overruled and judgment rendered for plaintiff, there 

^ being neither showing nor suggestion of a defense on the merits : Hield, that 
defendant was not entitled as a matter of absolute right to answer. 
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Appeal from Obdeb Befusino to Bet Aside Judgment. The proprieiy of an 
order refusing to set aside a judgment can not be considered, if such order be not 
appealed from within the time prescribed by the statute. 

*' Default " not Neoessabt to Buppobt Judgment after Demurrer Overruled. 
Where a demurrer to a complaint has been overruled an entry of default is not 
a prerequisite to the rendition of judgment. 

Appeal from the District Court of the Second Judicial 
District, Douglas County. 

The complaint in this case alleged : 

/*1. That the said plaintiff, Jacob N. Winter and his 
grantors, are now and since the year 1857 have been the 
owners of and in the lawful and peaceable possession of a 
certain tract of land, situate in the County of Douglas and 
State of Nevada, containing about two hundred acres and 
known as the Jacob N. Winter Ranch, in Jack's Valley, 
State and county aforesaid. 

2. Plaintiff further shows that upon the tract of land 
now owned by him in the year 1858 and continuously since, 
except when diverted by the said defendant, the waters of a 
certain creek, known as the Jack's Valley Creek, naturally 
flowed, and that in the year 1858 and continuously since 
during the irrigating season of each year, during the space 
of two days and nights of each eight days in the months of 
April, May, June, July, August, and September, the whole 
of the waters of said creek were used and appropriated by 
the plaintiff upon his said lands for irrigating and other 
useful purposes, except when diverted by the said defend- 
ant; and that all the waters of said creek were and are neces- 
sary to be used on said lands of this plaintiff for the space 
of time above mentioned (except as hereinafter set forth) 
for the purposes aforesaid, the said plaintiff since the year 
1858 having been and now being engaged in cultivating 
crops of grain, hay, vegetables, orchards, and in pasturing 
stock on said lands. 

3. That during the irrigating seasons of the year since 
1858, all the waters of said creek for the period of two days 
and nights of each eight days in the month aforesaid (ex- 
cept as hereinafter stated) were necessary to be used and 
were used upon the lands of this plaintiff for the purposes 
aforesaid, except when wrongfully diverted by said de- 
fendant. . * 

4. That the said defendant is of right entitled to the use 
of the said waters of said creek one eighth of the time that 
said plaintiff has the right to use and enjoy the same and is 
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not of right entitled to use the waters of said creek for any 
greater portion of the time that plaintiff has the use of the 
same; that when said plaintiff has the use of the waters of 
said creek for two days and nights, said defendant is entitled 
to use of all the waters of said creek for the space of six 
hours out of the forty-eight to which this plaintiff is entitled 
to use and enjoy the same. 

5. That during the irrigating season of the year 1871, 
and when all the waters of said creek were necessary to be 
used and were being used upon the plaintiff's lands for the 
purposes aforesaid, and after the rights of plaintiff had 
become fixed and vested by prior use and appropriation, 
(the said waters being conveyed over and through the lands 
of plaintiff by means of ditches,) the said defendant wrong- 
fully and unlawfully, and in total disregard and violation of 
the rights of this plaintiff, has diverted the waters of said 
creek from its natural channel, and by means of ditches and 
flumes has caused the waters of said creek to flow upon the 
lands of defendant for a longer period of time than six hours 
out of the forty-eight to which this plaintiff is entitled to 
use the same, to wit: for the space of one day and night of 
the time plaintiff' is entitled to use said waters, and has 
thereby deprived said plaintiff of the use and enjoyment of 
the waters of said creek for the space of eighteen nours in 
each eight days of the irrigating season to which he is en- 
titled, to his great and irreparable damage in the injury done 
to his crops, orchards, meadow, and pasture lands, and his 
stock. 

6. That by reason of the wrongful and unlawful diversion 
of the waters of said creek by the said defendant, his agents, 
servants or employees during the irrigating season of the year 
1871 thus far, this plaintiff has been damaged in injury done 
to his crops, orchards, and pasture lands and stock in the 
sum. of $500, U. S. gold coin. 

7. That defendant threatens the continued diversion of 
the waters of said creek during the remaining part of the 
irrigating season of the present year and indefinitely in the 
future; and if said waters shall be diverted as they 'are now 
being diverted by the defendant the damage to the crops, 
orchards, pastures, and stock of this plaintiff on said lands 
will be for the remainder of the present irrigating season 
1500 in U. SL gold coin. 

8. Plaintiff further shows that the amount of water now 
flowing in the natural channel of said creek and its head 
branches is much less than the quantity of water that has 
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Ueen for many years last past appropriated and used by this 
plaintiff on his said lands during tne irrigating season for 
the purposes aforesaid. " 

The prayer was for a decree declaring plaintiff entitled to 
the exclusive use and enjoyment of all the waters of Jack's 
Valley Creek for the space of forty-two hours in each eight 
days of the irrigating season of the year, and defendant en- 
titled to the use and enjoyment of the waters of said creek 
for the space of six hours in each eight days of the irriga- 
ting season of the year and no more; also for damages in the 
sum of $500, and $500 additional if the diversion should 
continue the balance of the irrigating season and for general 
relief. 

Defendant interposed a demurrer on the grounds: 1st, 
that the complaint did not state facts sufficient to give the 
court jurisdiction, in so far as it did not state where Jack's 
Valley Creek was, nor the land upon T^hich it flowed or upon 
which the alleged diversion took place; 2d, that the com- 
plaint did not state facts sufficient to constitute a cause of 
action in so far as it did not show that plaintiff had or ever 
had any exclusive right to the water of said creek for any 
period of time whatever, but did show that plaintiff's rights, 
if any, were subject and subservient to defendant's rights, it 
being inferentially stated that defendant had been continu- 
ously diverting said water since 1857 without any complaint 
or objection by plaintiff; and, 3d, that the complaint 
showed that, if plaintiff ever had any cause of action against 
defendant, it had long since been barred by the statute of 
limitations. 

At the December term, 1871, of the court below, the de- 
murrer seems to have been submitted without argument and 
was overruled; and it was thereupon, and as a part of the 
same order, directed by. the ^ court that plaintiff should 
have judgment as prayed for in the complaint; and judgment 
was entered accordingly, on December 4, 1871. Within a 
day or tw9 afterwards defendant moved to set aside the 
judgment, which motion was denied on December 12, 1871. 
On July 8, 1872, defendant filed notice of appeal from the 
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jadgment and also from the order refusing to set aside the 
judgment. 

In the statement on appeal, the circumstances of the over- 
ruling of the demurrer and entry of judgment are thus stated: 

" On the 4th day of December, 1871, upon the hearing of 
the demurrer in the above entitled cause, D. W. Virgin, 
Esq., whose name appears as the attorney of defendant 
signed to the demurrer in said cause, stated in open court 
that he was simply employed to interpose a demurrer, and 
that with the filing and serving of the same his connection 
with the case terminated. Thomas Wells, appearing for 
defendant, confessed the demurrer as not well taken and 
asked for time to answer. P. H. Clayton moved the court 
for judgment upon the pleadings, insisting that it was evi- 
dent from the statements of defendant's counsel that the 
demurrer was interposed purely for delay; when the court 
announced that, being satisfied that the demurrer was inter- 
posed only for delay, the motion of plaintiffs counsel be 
allowed; and said court overruled and disallowed said de- 
murrer, and then and there refused to allew said defendant 
to answer to the merits in said action, and ordered judgment 
and decree in favor of plaintiff, as prayed for in his com- 
plaint." 

ERis & King, for Appellant. 

I. The demurrer that the complaint does not state facts 
sufficient to constitute a cause of action was well taken. 
Plaintiff alleges his ownership of a piece of land and then 
indulges in a long narrative as to the use of water upon the 
same as a fact, but no where claims the right to use any cer- 
tain part or proportion of the stream, or any water whatever, 
or his possession of any water right, privilege, or franchise 
whatever. He makes no claim to any exclusive use or right 
to water and only alleges that during the irrigating season 
of each year since 1858 the plaintiff had used and diverted, 
except where the same was being used and diverted by the 
defendant, certain water. There is nothing in the complaint 
to show how much or little water either plaintiff or defend- 
ant used in any year including 1858 up to 1871, except that 
in 1871 defendant used and diverted one-half of all the 
water now claimed by the plaintiff; and if we take this as 
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illustrating the use and appropriation of water by defendant 
during the prior years, it becomes a criterion of the respect- 
ive rights of the parties and plaintiff pleads himself out 
of court; for he no where alleges a greater diversion of water 
by defendant than he himself in fact and by operation of law 
alleges the defendant to be entitled to, by user, appropria- 
tion and diversion continuous since 1858 — more than twelve 
years. It seems to us that plaintiff has stated a perfect pre- 
scriptive right in defendant under our statute. There is no 
pretense that our diversion and use of water was by license 
from plaintiff or against his objection or protest, while all 
the time within his knowledge. 

n. The judgment rendered must have been a "judgment 
upon failure to answer." There is no pretense of a dismis- 
sal by plaintiff, or of a non-suit, nor was it a judgment upon 
the merits; and there only remains a "judgment upon failure 
to answer." In such case the words and meaning of the 
Practice Act, Sec. 152, seem plain and explicit that the 
entry of default is an absolute prerequisite to the right to 
such judgment upon failure to answer. 

III. The Practice Act, Sec. 67, provides that "When a 
demurrer to a complaint is overruled and there is no answer 
filed the court may * * * allow the defendant to an- 
swer." We hold that "may" here means "must." Wher- 
ever the term "may" is used in connection with a public 
office, matter, trust or confidence or in which the public 
have an interest, "may" means must. See Sowe v. Coldren, 
4 Nev. 177. In this case the application was made immedi- 
ately. The showing of merits and defense was, that not a 
single day's delay was caused or could have been caused 
by the filing of the demurrer, while defendant's sworn an- 
swer filed upon the hearing of the motion showed a good 
and perfect defense, which if subst9.ntiated entitled him to 
relief against the plaintiff. 

T. W. W. DavieSy for Bespondent. 

I. The appeal from the order refusing to set aside and 
vacate judgment was not taken within the sixty days pre- 
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scribed by law, (Practice Act, Sec. 330) and therefore can- 
not be considered. 

n. An inspection of the complaint and demurrer will 
show that the demurrer was properly overruled; and in 
fact the defendant, by his counsel, in open court, confessed 
the demurrer as not well taken. Upon the confession of the 
demurrer, it was in the discretion of the court below to 
allow the defendant to answer; and in all cases of discretion 
an appellant court will not interfere except in cases of gross 
abuse of judicial discretion. Smith v. Broimi^ 5 Cal. 118; 
Broodus V. Nelson, 16 Cal. 79. 



By the Court, Gabber, J. : 

None of the points assigned for error are well taken. The 
complaint would have been held sufficient as a declaration 
at common law upon a general demurrer. LuttreTs Case, 4 
Co. 88 (b); Ashley v. Ashley, 4 Gray, 197; Story v. Odin, 12 
Mass. 157; WiUers v. Ball, 1 Shower, 7; 2 Saunders, 113, 
etseq,; Jackson y. Savage, Skinner, 316; PrickmanY. Tripp, 
Skinner, 389; Com. Dig. Pleader, C. (39); 1 Chitty PL 
380-381; lb. 391-2; Northam v. Hurlty, 72 Eng. C. L. Eep. 
665. The demurrer was therefore properly overruled. The 
complaint does state that the plaintiff was entitled to the 
water. It is true this allegation is by way of recital, but 
no such objection was specified in the demurrer, and it is 
well settled that it can not be insisted upon under a general 
demurrer. It is clear that the complaint does not state a 
prescriptive right in the defendant. There is no allegation 
that the diversion and use of the water by the defendant 
was under claim or color of right. 

The defendant was not entitled, as a matter of absolute 
right, to answer after the demurrer was overruled; and prior 
to the entry of the judgment he made neither showing nor 
suggestion of a defense on the merits. 

We can not consider the propriety of the ruling on the 
motion to set aside the judgment, for the reason that the 
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appeal from the motion was not taken within the time pre- 
scribed by the statute. 

An entry of default was not a prerequisite to the judg- 
ment. This was not a "judgment upon failure to answer": 
quoad hoc the demurrer was an answer. 34 Cal. 27. 

The appeal from the order is dismissed, and the judgment 
appealed from is affirmed. 

Lewis, C. J., did not participate in the foregoing decision. 
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THE STATE OF NEVADA, Eespondent, v. MOLME 

- FOESHA, Appellant. 

» 

Cbiminal r.AW — Chaboe not Pabt of Becobd. a charge given by the court of its 
own motion in a criminal case is not a part of the record, and can only be 
brought up on appeal by bill of exceptions. 

CsDHNAL Practice Act, Secs. 4'26 and 450. Sections 426 and 450 of the Criminal 
Practice Act, providing that written charges presented or asked form part of the 
record, do not apply to a cliarge given by the court of its own motion — such 
charge not being presented or asked. 

PbESUMPTION in FaVOB of iNSTRUCnONS, WHEBE EVIDENCE NOT APPEALED. 

Where the evidence in a criminal c ise is not taken up on appeal, an instruction 
will be presumed to have been warranted by and applicable to the proofs, unless 
appellant shows that it could not uhder any state of proof have been correct. 

Appeal from the District Court of the Second Judicial 
District, Washoe Countv. 

The defendant was indicted for the murder of Thomas 
Kelly at Reno in Washoe County on December 10, 1871. 
She was tried in January, 1872, and convicted of murder in 
the second degree, and was afterwards sentenced to the 
State prison for the term of twenty-seven years. She ap- 
pealed from the judgment and orders refusing motions for 
10 
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new trial and in arrest of judgment. The transcript on ap- 
peal embraced the written charge of the court below and the 
instructions asked and given, but contained no bill of ex- 
ceptions or statement. 

W. E. F. Deal, for Appellant. 

I. The instructions must be considered as the instruc- 
tions of the court. Even though asked by defendant's attor- 
neys, if any error appear in them appeUant should have a 
new trial, as error committed by her attorneys in drawing 
{he instructions are as fatal to her as if committed by the 
court. If a court gives an erroneous instruction asked by 
defendant, such instruction becomes a part of the court's 
charge to the jury; and if the error is against defendant she 
should not be prejudiced. 

n. The facts supposed by the instructions are that the 
deceased was a mere waiter, cook or servant in a public 
eating-house; that defendant entered the eating-house as a 
guest; that she was ejected by force by deceased; that a 
conflict between defendant and deceased ensued; that de- 
ceased was the assailant; that the assault was made under 
circumstances calculated to excite the fears of a reasonable 
person; that defendant was in danger of receiving a serious 
bodily harm, and that she struck under the influence of 
those fears and not in a spirit of revenge. 

Appellant claims that, under such a case as that supposed 
by the instruction as asked by her, the killing was a justifl- 
able homicide; but the court inserted that in order to acquit 
her it was necessary that she should have endeavored to de- 
cline any further struggle — ^that is, that although deceased 
was the assailant and although defendant was in imminent 
peril of receiving some great bodily harm, she should have 
first retreated to the wall before she struck a blow in self- 
defense. The charge as given was calculated to mislead and 
confuse the jury. See Statty. McGinnis, 5 Nev. 339; People 
v. Hobson, 17 Cal. 430. 

L. A. Bvckner, Attorney General, for Respondent. 
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By the Court, Lewis C. J. : 

There is no bill of exceptions in this case; but it is claimed 
that any error committed ip. the instructions and charge 
given to the jury may be reviewed without it, and such are 
the only errors complained of in this court. 

But the charge given by the court of its own motion is 
not made a part of the record, and therefore can only be 
brought to this court by means of a bill of exceptions. 
Sections 426 and 450 of the Criminal Practice Act have ref- 
erence only to instructions asked by the respective parties 
and not to the charge of the court, as the language clearly 
shows; the first declaring that "when any written charge has 
been presented and given or refused, the question or ques- 
tions presented in such charge need not be excepted to nor 
embodied in a bill of exceptions, but the written charge 
itself with the endorsement showing the action of the court, 
shall form part of the record; and any error in the decision 
of the court thereon may be taken advantage of on appeal 
in like manner as if presented in a bill of exceptions;" the 
latter section, which declares what shall constitute the record 
of the action, mentions the '* written charge asked of the 
court if there be any." These sections clearly show that 
only such instructions as are asked of the court by the par- 
ties ate to be considered a part of the record, and the 
charge given by the court of its own motion is not included 
and can only be brought up* by bill of exceptions. So too 
it is held in California upon an identical statute. People v. 
Sart, October Term, a. d. 1872. 

It is claimed, however, that the instructions asked by the 
defendant and given by the court are erroneous, and there- 
fore that the verdict and judgment should be reversed for 
tiiat reason. If it be admitted that a defendant can ask an 
erroneous instruction to be given and afterwards take ad- 
vantage of the error, still it will not avail the defendant in 
this case; for it is not shown with sufficient certainty that 
the instructions complained of were improperly given. Those 
complained of read thus: **lst. If the jury believe from 
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the evidence that the defendant as a reasonable person be- 
lieved that she was in danger of receiving then and there 
serious bodily harm from the said Kelley, and struck the 
alleged fatal blow under the influence of such fears, and not 
in a spirit of revenge, and that the defendant had really and 
in good faith endeavored to decline any further struggle, 
then the killing was justifiable. 2d. If the jury believe 
from the evidence that the said Kelley was a mere waiter, 
cook, or servant, and nothing more, in a public eating-house, 
and the defendant entered said eating-house as a guest, and 
was forcibly ejected by said Kelley; that a conflict ensued 
between the said Kelley and the defendant; that the said 
Kelley assailed the defendant under circumstances calculated 
to excite the fears of a reasonable person that she was in 
danger of then and there receiving serious bodily harm and 
had endeavored to decline any further struggle, and so struck 
under the influence of those fears and not in a spirit of 
revenge, then the homicide was justifiable and the defend- 
ant must be acquitted." 

As the evidence is not brought to this court, it is neces- 
sary for the defendant to show that under no state of proof 
whatever could these instructions be correct; otherwise we 
must presume that they were warranted by and applicable 
to the proofs. Surely it can not be claimed that the first in- 
struction quoted could not be correct under any state of 
proof. The complaint is that it made it necessary for the 
defendant lo have declined any further struggle before the 
mortal blow was given. But the proof may have warranted 
such an instruction; for if the defendant provoked the quar- 
rel or there was a mutual combat between the parties, the 
killing on the part of the defendant in such case could only 
be justified by showing that she endeavored to decline any 
further struggle, before she took the life of her antagonist. 
Statutes of 1861, 60, Sec. 27. For aught that we know, 
then, this instruction was called for by the proofs, and if so 
was properly given. 

The same objection is urged against the second instruc- 
tion as the first; and the answer is the same, that under 
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some character of proof it wonld be correct. The deceased 
Kelley, although he may have been a mere waiter or serrant, 
might have been authorized and justified in ejecting the de- 
fendant from the eating-house; he may have been empowered 
to do so by the proprietor, and the circumstances may 
have been such as to fully justify his action. In doing his 
duty in this respect, a struggle may have ensued in which 
the deceased was killed. If such were the state of proof, 
then before giving the mortal blow it was incumbent on the 
defendant to endeavor to decline any further struggle. 
Whether the evidence warranted the instruction or not we 

are not able to determine, as it is not before us. 

# 

The vei'dict and judgment must be af&rmed. It is so 
ordered. 



THE STATE OF NEVADA, Eespondent, v. DAKDEL 

BAKEE et afe., Appellants. 

Cbiminal Pbactice— Time of Settlement or Bill op Exceptioks. Section 428 
of the Criminal Practice Act, requiring bills of exception to be settled, signed 
and filed within ten days after trial, is directory ; but if not so settled and signed 
within the time prescribed, some reasonable excuse should be given for the delay. 

Appeal— Papebs kot Noticed unless Pabt of Becobp. The Supreme Court will 
not, on appeal in a criminal case, notice an affidavit made in the court below, 
unless it be embodied in a bill of exceptions or a statement properly certified. 

Refusal to Settle Exceptions to be Pbopebly Excepted to. Where a motion 
to settle a bill of exceptions in a criminal case was refused on the ground that it 
was not presented in time and that the affidavit on the motion did not show 
sufficient excuse for the delay ; and on appeal there was no bill of exceptions or 
statement embodying such affidavit : i7e^, that the Supreme Court could not 
regard the affidavit or consider whether it showed sufficient excuse or not. 

Clebk's Minutes op Pebemptobt Challenges not Pabts op Becobd. The Crim- 
inal Practice Act does not require the clerk to make any minutes of peremptory 
challenges ; and if he does make such minutes, they will not be considered as 
parts of the record or reviewed on appeal, without a bill of exceptions. 

Appeal from the District Court of the Ninth Judicial 
District, Elko County. 
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This was a prosecution for the crime of robbeiy, alleged to 
have been committed by robbing J. N. Johnson on November 
6, 1870, in Elko County, of $2992 50, the properly of 
Wells, Fargo & Co. There were four persons charged in 
the indictment: Daniel Baker, Leander Morton, Daniel Tay- 
lor, and George Lee. Baker, Morton and Taylor were tried 
together in January, 1871; convicted as charged, and sen- 
tenced to imprisonment in the State prison for the term of 
thirty years. The document purporting to be a transcript 
on appeal contained copies of various minute entries and, 
among other things, copies of a notice of motion to settle a 
bill of exceptions, which was refused, and of the affidavit 
upon which such motion was founded, but no bill of excep- 
tions or statement of any kind. 

The minute entries stated in detail that defendants had 
peremptorily challenged five jurors, giving their names, and 
proceeded: "Attorney for defendants then peremptorily 
challenged W. A. Kindred, which was overruled by the 
court on the ground that the defendants had exhausted their 
challenges, no more challenges being allowed for defendants. 
Attorney for the defendants excepted to the ruling." 

The affidavit on motion to settle the bill of exceptions was 
that of one of defendants' attorneys, giving as an excuse for 
not presenting the bill for settlement within ten days after 
trial that he had been compelled to be absent and to leave 
the matter of such exceptions in the hands of his associate; 
that such associate had neglected it, and that defendants 
themselves had been informed and supposed that every thing 
necessary had been done. 

The appeal was from the judgment, and was instituted by 
and on behalf of defendant Daniel Taylor alone. 

Ellis & King, for Appellant. 

I. The court below erred in refusing to sign and settle 
the bill of exceptions tendered by appellant. Section 423 
of the Criminal Practice Act, requiring the bill of excep- 
tions to be settled, signed, and filed within ten days after 
trial of the cause, is purely directory; and where sufficient 
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excuse exists and is shown for the failure to do so, the bill 
should be signed. People v. Zee, 14 Cal. 510; People t. 
White, 34 Cal. 183; People v. KaM, 18 Cal. 432; PSbple v. 
Wbppner, 14 Cal. 437. The affidavit shows sufficient ex- 
cuse. 

n. The record to be made up in all criminal cases upon 
conviction had, is required to include "a copy of the min- 
utes of any challenge which may have [been] interposed to 
the panel of the trial jury, or to an individual juror, and 
the proceedings thereon." Crim. Pr. Act, Sec. 451. The 
record here shows that four or not to exceed five peremp- 
tory challenges were permitted or exercised by defendants. 
The correctness of the record is presumed upon both princi- 
ple and authority. 

As now the copy of the minutes must show any challenge 
interposed to a juror and the proceedings thereon, so it 
must show every challenge; and as what is embraced in this 
record in the way of copy of minutes is required to be 
a copy of the original minutes, the presumption in 
favor of the regtdarity and correctness of the record and of 
the proceedings of the clerk^ has the effect of showing that 
the original minutes state any and every challenge exercised 
by and allowed to defendants. Where only four, or at most 
five, peremptory challenges are thus shown by the record to 
have been used or allowed, this court will presume that the 
others, if any, belonging to the party, were not used or 
allowed. FUeson v. Savage, 3 Nev. 157. We therefore 
claim that it is conclusively shown from the record that 
defendants exercised and were allowed to use five perempt- 
ory challenges and no more; that they interposed an addi- 
tional one to a juror, who afterwards served upon the jury, 
and that the same was overruled and denied. 

in. Defendants having been indicted and tried for the 
crime of robbery, the punishment of which may extend to 
imprisonment in the State prison for life, were entitled to 
ten peremptory challenges. Stats. 1864-5, 404; DvUy. The 
People, 4 Denio, 91. 
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i. A. BuchneTy Attorney General, for Bespondent. 

I. •Although section 423 of the Criminal Practice Act is 
only directory to the judge, the defendant must prepare his 
bill and tender it within the time designated in the statute 
or such additional time as may have been granted to him by 
a judge. People v. Lee, 14 Cal. 510. 

n. But the foregoing question is not necessary to be 
considered here for the reason that there is no bill of excep- 
tions, none having ever been settled or signed by the judge. 
There is no appeal » from the order of the judge refusing to 
sign the bill, nor anything in the record of which the court 
can take notice. * 

III. The proceedings on a peremptory challenge are oral 
and no where in the code required to be placed in the min- 
utes of the court. If, therefore, the clerk does put such 
proceedings in the minutes he does not thereby make them 
a part of the record. Nor can they be made record in any 
other way than that pointed out by the code, namely, a bill 
of exceptions. The case is precisely analagous to that 
where, in a civil case, the clerk spreads the evidence on his 
minutes, yet it has frequently been decided it does not 
make it a part of the judgment roll. Daioley v. JSovioiis, 23 
Cal. 103. Not being a part of the record they will not be 
reviewed by the court. Sharp v. Daivghnty, 33 Cal. 505. 

IV. Challenges are of two kinds to an individual trial 
juror; first, peremptory; second, for cause. Both may be 
oral, but the challenge for cause ** must be entered on the 
minutes of the court, " (Criminal Pr. Act, Sec. 342,) and 
thereby becomes a part oi the record. Not so the peremp- 
tory challenge. No reason for that need be alleged. The 
mention of the necessity for spreading the challenge for 
cause on the minutes, and the statement that the peremptory 
challenge may be oral and is not required by the code to be 
put on the minutes excludes the idea that it is required to 
be put in the minutes. 

V. How many peremptory challenges a defendant on trial 
for robbery in this State is entitled to interpose, is a ques- 



1872.] SUPKEME COURT OF NEVADA. 145 

State V. Baker. 

tion of law and may in a proper case be determined by the 
court; but how many the appellant interposed on his trial is 
a question of fact, of which this court can only learn by a 
bill of exceptions. 

TI. The district court is a court of record, and the pre- 
sumption is that defendant used all the peremptory chal- 
lenges he was entitled to, if he desired to do so, until he 
shows from the record affirmatively that he did not and that 
he was prejudiced thereby. 

By the Court, Lewis, C. J. : 

The errors relied on by the defendants in this case can 
not be considered by this court for the reason that there is 
no record which can be looked into properly bringing them 
up. 

The statute, section 423 of the Criminal Practice Act, 
makes it necessary that bills of exceptions be settled and 
signed by the judge and filed with the clerk of the court 
within ten days after the trial of the case, unless further 
time be granted by the judge who presided at the trial, or 
one of the judges of the supreme court. This section, it is 
true, has been held to be directory, and correctly so; but if 
not so settled and signed within the time some reasonable 
excuse should be given for the delay. So it is held under a 
similar statute. People v. Let, 14 Cal. 370. Where there 
is a good reason or excuse for the delay or failure in pre- 
paring and presenting the bill for settlement, the showing, 
should be made to the court below, and the judge should be 
liberal in securing to the accused in such case all the ad- 
vantages which the law awards to him. In this case the 
court below denied the application to settle the bill after 
the expiration of the proper time, giving as a reason therefor 
that no sufficient cause had been shown or excuse given for 
the delay. What the excuse was we are not permitted to 
determine, for the affidavit made in support of the motion 
IS not so brought to this court as to enable us to look into 
it. An affidavit, • it is true, appears among the papers 
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brought up, but there is nothing in the record to identify it 
as being the one upon which the motion was made, or show- 
ing that it was ever used for that purpose. It comes to this 
court as a detached paper. It is not embodied in or made 
a part of what is claimed to be the bill of exceptions, or in 
a statement of any kind. We know of no way by which an 
affidavit made in a criminal case can be brought to the atten- 
tion of this court from the court of nisiprius, except by em- 
bodying it in a bill of exceptions or a statement properly 
certified. How is this court to know that the affidavit in 
question was the one presented to the court below, or that 
the motion to settle the bill of exceptions was made upon 
it ? We have no evidence of that fact of the character re- 
quired by the statute. Hence, as the court below refused 
to settle the bill upon the ground that no sufficient excuse 
was offered for the delay, and we can not look into the affida- 
vit presenting it to determine whether it was sufficient or 
not, there is no alternative but to affirm the action of the 
court below. 

But it is argued, the minutes show the error complained 
of, and as they are. made a part of the record they should 
be reviewed by this court without a bill of exceptions. The 
minutes, as a matter of fact, do not show the error unless it 
can be presumed by this court that the clerk made minutes 
of that which the statute does not require to be so noted. 
It is imdoubtedly true that if the law required the clerk to 
make minutes of the peremptory challenges and of the pro- 
ceedings had thereon, it would be a presumption which 
should control this court that he had fully performed his 
duty; and -therefore if his minutes showed the exercise of 
only five peremptory challenges by the defendants, and the 
refusal of the court to allow more when as was the case 
here they were entitled to ten, the error would be suf- 
ciently shown. But the statute does not require the clerk 
to make any minutes of the peremptory challenges; on the 
contrary, as he is expressly required to enter other chal- 
lenges together with the proceedings had thereon upon the 
minutes, (Sections 181, 182, 325, 328, 342) the inference is 
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that no minute is required to be made of the peremptory 
challenges, upon the Yule that the expression of one thing 
excludes all others. Now, if these minutes expressly stated 
that only five peremptory challenges were exercised by the 
defendants and that the court refused to allow any more, 
this would not be a sufficient showing of error to authorize 
this court to consider it, because the minutes so made would 
be entirely gratuitous on the part of the clerk, unauthorized 
by statute, and therefore could not be considered as a part 
of the record to be reviewed by this court without bill of 
exceptions. 

Minutes of challenges not directed by statute to be made 
are no more a part of the record to be brought to this court 
than a minute of any other fact or proceeding in court not 
required to be entered on the minutes. But these minutes 
show only by inference that the court denied the defendants 
the right of ten peremptory challenges — that is, they show 
that they exercised five, but they do not expressly state that 
no more were allowed. 

The judgment must be affirmed. 



WILLIAM P. LEAHIGH, Appellant, v. E. A. WHITE, 

Eespondent. 

]>EED Absolute on its Face, when a Mobtgaoe— Grantee of Grantee. Where 
Leahigh contracted with Murphy to purchase a lot from him for $400; and Bliss 
having advanced $300 of the money as a loan to Leahigh at Leahigh's request 
took a deed of the property in his own name as a security for such loon ; and 
afterwards Bliss sold the lot to White, who, however, had notice of the facts and 
of Leahigh's claim : Heldy that under the circumstances White held only as 
mortgagee and that Leahigh had the right to redeem. 

Bked Direct to Loaner of Purchase-Monet as Security. If a person loans 
money to another on the security of a lot to he purchased and takes the deed in 
his own name to hold as security for the loan, such transaction constitutes a 
mortgage between them, the same as if the borrower had taken the deed and 
then made a mortgage to the loaner. 

Appeal from the District Court of the Seventh Judicial 
District, Lincoln County. 
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The main facts are stated in the opinion. The plaintiff 
prayed for an accounting as to what was owing by him and 
as to rents received by defendant; that defendant might be 
decreed to convey to him upon the payment of any amount 
that might be found due by him; that if nothing was due, 
such decree might be absolute; that he might have judgment 
for any balance found in his favor; and for general relief. 

The cause in the court below was submitted to a jury on 
special issues. Among other findings, one of which is 
given in the opinion, were the following: 

In answer to questions propounded by Ptdirdiff^. 

4. Did the defendant White at the time he took the deed 
for the premises in controversy, or prior thereto, have notice 
of the transaction between the plaintiff Leahigh and H. Bliss, 
and of plaintiff Leahigh's equitable interest in the premises ? 
Answer. Nine jurors find that White did have notice of the 
transaction between plaintiff Leahigh and H. Bliss. Ten 
jurors find that defendant White did not have notice of 
Leahigh's equitable interest in the premises. * 

5. Was plaintiff Leahigh in the actual possession of the 
premises in controversy from on or about February 23d, 
A. D. 1870, up to May, a. d. 1870; and did he occupy the 
same until his cabin was rendered uninhabitable by the ele- 
ments 2 And was his possession open, exclusive, and noto- 
rious during that time ? Ans. Twelve jurors answer, Tes. 

6. Did plaintiff Leahigh in June or July, A. d. 1870, 
tender to the defendant White the sum of three hundred and 
twenty-£ve dollars, gold coin, and demand a reconveyance 
of the premises in controversy ? Ans. Twelve jurors find 
he did tender the money to defendant White. Nine jurors 
find that he did not demand a reconveyance. 

9. Were the circumstances connecting Leahigh with the 
premises in controversy such as to have put a man of ordi- 
nary prudence upon inquiry as to the title or claim of Lea- 
high to the premises ? Ans. Nine jurors answer, Tes. 

12. Did defendant White, at the time he purchased the 
lot in controversy, rely or act upon any declaration, assertion 
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or silence df plaintiff Leahigh, made or omitted to be made 
by plaintiff Leahigh at the time defendant was on the lot, at 
about the time of his purchase, in company with B. W- 
.Field and plaintiff Leahigh? Ans, Nine jurors answer, 
No. 

Questions by Defendant. 3. Did Leahigh know the fact 
that White was about to purchase the property; and if he 
did so know, did he inform the defendant White of any 
claims that he had to the same, at the time they were on the 
lot, or at any other time prior to the completion of the pur- 
chase? Ans, Twelve jurors answer. Yes; he did know of 
the iatended purchase by White the defendant, but did 
not inform White, the defendant, of any claim he had at 
the time they were upon the lot. Nine of the jurors find 
that defendant White was informed of the claims of plaintiff 
Leahigh, prior to the completion of the purchase. But do 
not find that Leahigh gave such information. 

6. Did plaintiff by his conduct and language on the lot, 
prior to defendant's completion of the purchase, lead the 
defendant to believe that he was purchasing a good title, and 
that he, plaintiff, had no claim upon the same ? Ans, Nine 
jurors answer. Yes. 

Upon the return and filing of the special findings, defend- 
ant moved for judgment thereon; and in response to the 
motion the court below rendered judgment in favor of 
defendant dismissing the action and for costs. Plaintiff 
appealed from the judgment. 

H, I, Thornton, for Appellant, discussed the findings; 
claimed that under them the plaintiff was entitled to judg- 
ment, and cited WiUard v. Hathaway , 27 Cal. 119. 

D, W, Perley, for Respondent. 

I. Plaintiff .did no act to redeem prior to suit brought. 
He did not tender the full amount necessary to effect a 
redemption. His tender was in June or July, and did not 
include interest on the $325 from April 25th; nor was any 
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reconveyance demanded; nor was there any offfer to bring 
the money into court. 

n. Bliss never had any right of foreclosure, and no per- 
sonal debt or obligation of any kind existed as between, 
plaintiff and defendant. Equity could never do such injus- 
tice as to construe this a mortgage which plaintiff could 
redeem but not a mortgage which defendant or his vendor 
could foreclose. See Koch v. Briggs, 14 Cal. 262; Flagg v. 
Mmm, 14 Pick. 467; Olxxver v. Payne, 19 Wend. 518; 2 Barb. 
29; 3 Leading Cases in Eq. 636; 4 Denio, 493. 

It is believed no case can be found* where a deed absolute 
has been allowed to be converted into a mortgage by parol 
evidence, except as between the original parties to the trans- 
action. 

By the Court, Lewis, C. J. : 

This action is brought by the appellant to obtain a de- 
cree declaring a certain absolute deed executed .by one Bliss 
to the defendant to be a mortgage and enforcing the plaint- 
iff's right of redemption. 

The facts giving rise to this action appear to be these : 
One J. M. Murphy being the owner of a lot in the town of 
Pioche on or about the 25th day of February, A. d. 1870, 
made a parol agreement with the J)laintiff Leahigh to sell it 
to him for four hundred dollars, upon which contract the 
plaintiff paid one hundred dollars and agreed to pay the 
balance at the expiration of thirty days; upon the payment 
of the whole sum Murphy was to execute to him a deed of 
conveyance. Leahigh under this agreement and by the per- ' 
mission of Murphy entered into possession of the lot. On 
the 25th of March when the remaining three hundred dol- 
lars became due, the plaintiff, not having the money, applied 
to one Bliss for a loan of the amount, agreeing to allow him 
to take a deed absolute from Murphy as security for the 
loan so made. These are the facts as they appear from the 
plaintiff's complaint; but the defendant alleges that Bliss 
refused to loan the money to plaintiff, but agreed to pur- 
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chase the lot at the amount due Murphy, and to give plaint- 
iff the privilege of buying it back within a certain time at a 
stipulated price. The money was paid to Murphy and a 
deed of conveyance executed to Bliss. On the 25th day of 
May, A. D. 1870, while in possession of the properiy and 
claiming it under the deed, Bliss sold and conveyed it for 
a valuable consideration to the defendant White, who claims 
that he is a purchaser in good faith and for a valuable con- 
sideration without notice and therefore should be protected 
from the claim now set up by the plaintiff. 

No motion for new trial was made, and the only question 
raised in this court is whether the facts found by the jury 
warrant the judgment rendered by the court dismissing the 
bill. 

We th in k judgment should have been rendered in accord- 
ance with the prayer of the bill and therefore that the court 
erred in dismissing it. The findings of fact by which we 
must be governed in determining this case are all in favor of 
the plaintiff's claim. It is found that Leahigh entered into 
the contract with Murphy for the purchase of the lot in ques- 
tion. That the three hundred dollars paid to Murphy on or 
about the 25th of March, a. d. 1870, was a loan by Bliss to 
lie plaintiff Leahigh. That the deed made by Murphy to 
Bliss was executed at the request and under the direction of 
the plaintiff Leahigh, and was given and intended as a se- 
curity for the loan of the three hundred dollars made by 
BUss to the plaintiff. That the defendant White had notice 
of this transaction between Bliss and Leahigh, and of the 
latter's claim to the lot, before he received the conveyance 
from Bliss. There is one £nding which upon first impires- 
sion would appear to contradict this fact of notice; but it 
can, we think, be very easily reconciled with the finding 
(which is several times repeated) that White had the notice 
before his purchase from Bliss was consummated. The 
finding which appears to be contradictory of such fact reads 
thus: "Had defendant any notice of Leahigh's claim or 
of the agreement between him and Bliss prior to or at the 
time of tiie purchase of the lot ? " The jurors answer, * * No. " 
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As before stated, it is several times repeated in previous 
findings that before the consummation of the purchase he 
had notice of Leahigh's claim. Now it may be that the 
jurors understood by the word purchase in the finding above 
quoted the agreement to purchase; or it may be that they 
had reference to transactions between Leahigh and Bliss; at 
least this finding is hot so explicit upon the question of 
notice as to authorize us in saying that it contradicts the 
others which are veiy explicit. It will be seen, this finding 
does not designate the purchase referred to; whether it was 
the purchase by Bliss from Murphy, (if it may be so called) 
or the purchase by White from Bliss, is not stated. With 
such want of explicitness we are not prepared to disregard 
the very distinct findings that White had notice of Leahigh's 
claim before the completion of his purchase from Bliss. 

Why, then, may not the plaintiff enforce his claim? That 
he could enforce it against Bliss can scarcely admit of quesr 
tion, for the deed taken by him is found by the jury to be 
intended as a mortgage, and that is always considered of 
great importance in determining the question whether an 
absolute deed is to be held to be a mortgage. It is found 
that the three hundred dollars advanced by Bliss was a loan 
to Leahigh, and was not paid as purchase-money. Thus Bliss 
having a claim against the appellant for the three hundred 
dollars so loaned and may maintain his action to recover it, 
and this is proof conclusive that the deed, although absolute, 
was intended as a mortgage; and thus is presented one of 
the commonest cases of interference by courts of equity. 
To prevent fraud and injustice the deed is decreed to be a 
mortgage as the parties intended it and the privilege of re- 
demption secured. If the action could be maintained against 
Bliss why not against one who claims from Bliss with full 
knowledge of the plaintifi"s rights ? There is no doubt but 
it can. White stands in the exact position of Bliss, with no 
greater or better right. 

That the deed was executed by and the title passed 
directly from Murphy to Bliss, instead of passing from Lea- 
high, can make no diflerence. Upon the payment of the 
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three hundred dollars Leahlgh was entitled to the legal title 
from Murphy, but instead of receiving it he directed it to 
be conveyed to Bliss as security for the loan. So far as the 
equitable rights of the parties are concerned they stand in 
precisely the same position as if Leahigh had first taken a 
deed from Murphy and then immediately conveyed to Bliss. 
Bliss received the legal title to which Leahigh was entitled 
by his direction, simply as a security for a loan. Where the 
difference, so far as Leahigh's rights are concerned, between 
such a transaction and the receiving by him of the legal 
title from Murphy and the immediate conveyance of it to 
Bliss for the purpose of security ? There is none practi- 
cally or equitably. 

The record does not show the amount due from plaintiff 
to defendant to entitle him to redemption : we can not say 
therefore that the tender was not sufficient. 

Judgment reversed, and the court below directed to render 
judgment in accordance with the prayer of the bill. 



BENJAMIN F. BIVINS v. CHAELES N. HAEEIS. 

Attachment Suit— Ordeb upon Defendant to Deltveu up Stock. Where a 
defendant in an attachment suit was examined under section 131 of the Practice 
Act; and on its appearing that his only property subject to attachment consisted 
of mining stock which he had upon his person, the district judge ordered it 
to be delivered to the sheriff, to be held subject to the result of the suit: ffeldt 
that such order was not in excess of the jurisdiction of the district judge. 

CONBTBUCTION OF PbAOTIOB AcT, SeC. 131— ExTENT OF "EXAMINATION." The 

examination of the defendant, provided for in section 131 of the Practice Act, 
contemplates the examination of the defendant not only as a witness in a pro- 
ceeding against a garnishee but in a direct proceeding against himself; and it 
authorizes a discovery of property concealed upon his own person and an appli- 
cation of it to his just debts. 

This was an original application to the Supreme Court for 
a writ of certiorari as stated in the opinion. The affidavit of 
the petitioner sets forth that the action of H. F. Rice v. 
Benjamin F. Bivins was a suit for the recovery of one thou- 

11 
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sand dollars and interest on a promissoiy note made by 
Bivins to James W. Nye and by him assigned to Eice; that 
an attachment was issued to the sheriff in said action on the 
commencement thereof on November 14, 1872, which how- 
ever had never been served, levied or returned; that on the 
same day an order for the immediate examination of defend- 
ant before Judge Harris was issued; that he appeared in 
obedience thereto and that thereupon the orders and pro- 
ceedings complained of took place, all of which are alleged 
to have been in excess of his jurisdiction, power and au- 
thority and to the injury of affiant and in violation of his 
rights. 

Bobert M, Clarice, for Petitioner. 
Ellis dc Eing, for Eespondent. 

By the Court, Belknap, J. : 

Application for a writ of certiorari to review certain orders 
of the judge of the second judicial district made in attach- 
ing the property of the defendant in the case of Rice v, 
Bivins. 

Eice sued Bivins in the court below upon a promissory 
note payable in this State, and upon filing the statutory 
affidavit and undertaking a writ of attachment was issued. 
Thereafter the plaintiff filed an affidavit, setting forth that 
the defendant had upon his person a large amount of money 
which he refused to apply in settlement of his indebtedness; 
that aside from the money upon his person the plaintiff knew 
of no other property of the defendant subject to attachment, 
and prayed that the defendant might be examined in rela- 
tion to his property under section 131 of the Practice Act. 

Upon the examination of the defendant it appeared that 
he had upon his person certain shares of the capital stock 
of the Champion Consolidated Mining and Smelting Com- 
pany subject to attachment, one thousand shares of which 
the district judge ordered delivered to the sheriff, to be held 
subject to the result of the suit. The petitioner complains 
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that this order of the district judge was in excess of juris- 
diction, and prays that a writ of certiorari issue to review the 
proceedings. 

The question of remedy was not discussed by counsel, 
and we have deemed it proper at their request to waiye its 
consideration, to decide an important question of practice 
upon its merits. 

Section 131 of the Practice Act provides: "Any person 
owing debts to the defendant, or having in his possession 
or under his control any credits or other personal properiy 
belonging to the defendant, may be required to attend be- 
fore the court or judge, or a referee appointed by the court 
or judge, and be examined on oath respecting the same. 
The defendant may also be required to attend for the pur- 
pose of giving information respecting his property, and may 
be examined on oath. The court or judge may, after such 
examination, order personal property capable of manual de- 
livery to be delivered to the sheriff on such terms as may be 
just, having reference to any liens thereon or claims against 
the same, and a memorandum to be given of all other per- 
sonal properiy containing the amount and description 
thereof." The two preceding sections define the manner in 
which credits or other personal property in the hands of 
third persons or debts due the defendant may be attached 
and the liability of the garnishee. 

Counsel for petitioner contends that these three sections 
must be considered together, and that the examination pro- 
vided for in section 131 is for tihe purpose of discovering prop- 
erty in the possession or under the control of third persons, 
and does not contemplate property (as in this case) upon the 
person of the defendant. Had it been the intention of the 
legislature to provide for the examination of the defendant 
in relation to his property in the possession of others only, 
we think language would have been employed restricting the 
examination to such property. 

The law first provides for examination in relation to prop- 
erty in the possession of others, afterwards for the examina- 
tion of the defendant in relation to his property. "The 
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defendant may also be required to attend for the purpose of 
giving information respecting his property." The words 
" his'property " must here be taken without the previous 
restriction, and in an enlarged, comprehensive sense. This 
language contemplates the examination of the defendant not 
only as a witness in a proceeding against the garnishee, but 
in a direct proceeding against himself. 

The examination is for the purpose of giving effect to the 
attachment law, and to compel the defendant to give infor- 
mation respecting his property. The evident intention of 
the legislature was that all of the property of the defendant, 
not exempt from execution, should be attached, or so much 
thereof as might be necessary to satisfy the plaintiff's de- 
mands. Property upon the person or concealed is not ex- 
empt from execution, and the examination provided in 
section 131 contemplates the discovery of the defendant's 
concealed property and its application to his just debts. 
If the property is subject to attachment it is unimportant in 
whose possession it may be or by whom concealed. An ex- 
amination of the defendant under oath in relation to his con- 
cealed property is a proper and frequently the only method 
calculated to discover property concealed by himself. 

The technical interpretation sought for by petitioner would 
clearly defeat the intention of the legislature, while to sus- 
tain the jurisdiction does no violence to the letter and is 
justified by the spirit of the law. 

Writ denied. 

The cause having been argued before Hawley, J., took 
his seat, he did not participate in the foregoing decision. 
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JOSEPH LEONAED, Appellant, v. J. F. PEACOCK, 

Eespondent. 

Judgment Boll in Gebtiobabi Gases. In certiorari cases the Judgment roll is 
preserved in the court granting the writ, as in a conrt of original jurisdiction in 
an ordinary action, and a copy only of the judgment is sent to the inferior 
tribunal. 

Cebtiobabi— No AFFiBMATiyE Action aptee Pboceedinos Annttlled. If pro- 
ceedings of an inferior court are annulled on certiorari, there is no further posi- 
tiTe or affirmative action to be taken by the inferior tribunal. 

Peocbedings op District Coubt without Jurisdiction Utterly Void. Where 
the proceedings of a district court on appeal from a justice's court were annulled 
on certiorari by the Supreme Court, and afterwards the district court pro- 
nounced a judgment in terms similar to that of the Supreme Court and in addi- 
tion ordered a writ of restitution previously issued to be set aside with costs and 
directed the sheriff to put the plaintiff out and the defendant or his grantee in 
possession : Heldt that the district court having no jurisdiction, its judgment 
and orders were utterly void. 

Jubisdiction op District Court on Appeal prom Justice Final. The appel- 
late jurisdiction of the district court on apx)eal from a justice's court is final 
(Const. Art. YI, Sec. 6) , and no appeal lies from its action as such appellate 
conrt. 

Ko Certiorari .where Appeal. Certiorari does not lie where there is an appeal. 

Appeal from the District Court of the Second Judicial 
District, Washoe County. 

The plaintiff, as will be seen by reference to the case of 
Peacock v. Leonard on certiorari^ reported arde, p. 84, com- 
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menced a forcible entry suit against defendant before a jus- 
tice of the peace and recovered judgment. Defendant ap- 
pealed to the district court and on another trial there plain- 
tiff again recovered judgment. Defendant then sued out 
from the Supreme Court a writ of certiorari for the purpose 
of reviewing the proceedings of the district court; and the 
Supreme Court adjudged that all the proceedings were void 
for want of jurisdiction and annulled them. A remittitur in 
the usual form, entitled in the cause and containing the 
judgment and opinion of the Supreme Court attached, was 
transmitted to the district court; upon and after the filing of 
which certain proceedings adverse to plaintiff took place in 
the lower court, as stated in the opinion. From these pro- 
ceedings the plaintiff appealed. 

The defendant and respondent then moved to dismiss the 
appeal. 

Haydon dk Cain, for Eespondent. 

Before the decision of the certiorari in this court, Leonard, 
by virtue of a writ of restitution issued by the district court, 
obtained possession of the premises; that is, he did so on a 
void execution issued on a void judgment. The court be- 
low, after the decision, restored the possession. Every 
court will restore a possession acquired under its void pro- 
cess, or through abuse of its process. Winters v. Helm, 3 
Nev. 396; Btynolds y. Harris, 14 Cal. 678. When the writ 
of restitution was issued by the district court, E. V. Borden, 
who had bought Peacock's rights in and was in possession 
of the premises, was ousted therefrom. The district court, 
upon receiving the judgment of the Supreme Court, entered 
a new judgment dismissing the former judgment as null and 
void; allowed defendant his costs; and upon Borden's affi- 
davit showing his ouster, restored him to the possession so 
taken away from him by such void judgment and execution. 

However the court may look at the proceedings in this 
case, it is apparent that they are proceedings in the same 
case originally commenced in the justice's court and appealed 
to the district court. No sophistry can make out that any 
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new suit was initiated or that the judgment for costs or or- 
der restoring defendant or his assignee to the premises is 
not a judgment and order in the case which arose in justices' 
court. That being a case on appeal from a justice's court, 
the action of the district court was final and no appeal lies 
from it. Constitution, Art. VI, Sec. 6. If the district 
court had jurisdiction to dismiss, then the allowance of costs 
and restitution to possession can only be questioned as er- 
ror. If it had no jurisdiction to allow costs or restore to 
possession^ the remedy is by certiorari. 

L B, Marshal and Webster & Krwx, for Appellant. 

This is not a cause wHich arose in a justice's court, but 
had its origin in the district court. The cause of Leowxrd 
V. Ptacock, which is referred to in the notice of motion to 
dismiss, was annulled and declared void — nullified, abro- 
gated, abolished, obliterated — by the judgment of this court 
upon certiorari; and no action of the district court can gal- 
vanize that cause into life. 

The court below assumes to make the cause so annulled 
the basis of action, but such assumption can not change the 
facts. The foundation of the proceedings from which this 
appeal is taken is the petition or affidavit of Borden, 
and the motion for judgment for $304 37 costs and for an 
order of restitution of the premises, made in the district 
court. They were distinct proceedings from that of Leonard 
V. Peacock, with a new party in the place of Peacock. In the 
case which had been annulled, the district court could take 
no action except to file the remittitur transmitted to it from 
this court. Instead however of doing so, under pretense 
of acting in that cause but really assuming jurisdiction of 
a new cause in an irregular manner, it went on and rendered 
final judgment for costs against appellant and made an order 
depriving him of his real estate. 

The order as well as the judgment is appealable. Gray 
V. Schapp, 4 Cal. 185; Hastinys v. Burning Moscow Co. 2 
Nev. 93; Burgoyney. 'JBolmes, 3 Oal. 50; Kittridgt v. Stevens, 23 
Cal. 283. Leonard had possession and right to the premises, of 
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wliich he could not be deprived by the snmmary measures 
resorted to in the court below. But thosf measures were 
taken in a court of general jurisdiction, and the order has 
gone forth from that court commanding its officers to remove 
him from his property and place another in possession, and 
his substantial rights have been affected thereby. 

Certiorari is not the proper remedy here, because an ap- 
peal lies. An appeal lies from a final judgment for more 
than $300 and in cases where the right to real estate is 
involved. Const. Art. VI, Sec. 4; Btat. 1869, 248, Sec. 330. A 
judgment or order appealed from, although void, will be 
corrected on appeal. Hastings v. Burning Moscow Co. 2 Nev. 
93 ; 22 Barb. 271 ; 6 Gray, 343 ; 2 Hill, 657 ; Gray v. 
Schapp, 4 Cal. 85; Lander v. Coe^ 5 Cal. 230. Any judg- 
ment, order or decree which puts an end to the proceedings 
may bie appealed from. HiU v. Young, 3 Nev. 339; Kittridgt 
V. Stevens, 25 Cal. 283. 

By the Court, Whitman, C. J. : 

In Peacock v. Leonard, ante, p. 84, it was held upon certiorari 
that the court of the justice where the suit was brought and the 
district court to which it was appealed had each and both 
exceeded their jurisdiction; and the judgment of the court 
was " that the proceedings had and judgment entered in the 
above entitled cause by the district court of the second ju- 
dicial district in and for Washoe County, State of Nevada, 
be and the same are hereby annulled and set aside." 

By statute it is provided in such case that " a copy of the 
judgment, signed by the clerk, shall be transmitted to the 
inferior tribxmal, board, or officer having the custody of the 
record or proceeding certified up "; and that ** a copy of the 
judgment, signed by the clerk, entered upon or attached to 
the writ or return shall constitute the judgment roll." * * 
Practice Act, Sees. 444 and 445. Thus it will be seen that 
the judgment roll is preserved in the court granting the writ, 
as in a court of original jurisdiction in an ordinary action, 
and a copy only of the judgment is sent to the inferior tri- 
bunal. 
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Upon the rendition of the judgment the proceedings re- 
viewed are presently affirmed, annulled, or modified as it 
may go. If annulled, there is no further positive or affirm- 
ative action to be taken by the inferior tribunal. As in the 
case of Leonard v. Peacock, the district court had as- 
sumed appellate jurisdiction of the case: upon the judg- 
ment of this court, its action was simply erased. The copy 
of the judgment notified the world of the fact and nothing 
remaiaed for the district court to do. 

The record in this case, however, shows that the district 
court pronounced a judgment in terms similar to that of this 
court, and in addition ordered a vn^it of restitution issued 
and served pending the review to be set aside and adjudged 
void, with costs of the whole matter from justice's court up 
and down against plaintiff.- A notice was after ordered 
upon plaintiff ** to show cause why a writ should not issue 
restoring the property (real estate) to defendant." Plaintiff 
made showing of various matters, among others a claim of 
paramount title; and upon affidavits and arguments pro and 
con an order was finally made directing the sheriff to put 
plaintiff out of possession and place one Borden, defendant's 
grantee or assignee as it is phrased, in quiet and peaceable 
possession of the disputed premises. 

From the judgment and subsequent order this appeal is 
taken. There is no room for doubt as to the action of the 
district court. It is utterly void. In a case where as an 
appellate court — and only thus was it acting or professing 
to act — it had no jurisdiction of subject-matter or person, 
it assumed to do all that could have been done with full 
jurisdiction of both. It is objected, however, that no appeal 
lies, because the appellate jurisdiction of the district court 
in cases arising in justices' courts is final. So it is provided 
by the constitution of this State, and that is conclusive of 
this case; for the record discloses no attempt on the part of 
the district court to exercise original jurisdiction; it simply 
exceeded its appellate jurisdiction. The proceedings were 
wholly in and about the case of Leonard v. Peacock, on 
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appeal from a court of a justice, and so the district court 
acted. 

Certiorari does not lie where there is an appeal. The writ 
was granted in the case of Peacock v. Ltonard ante, 84, for that 
reason; and in that case the conduct of the district court 
was, prior to the review, mutatis mutandis the sam« as after. 
The motion to dismiss must prevail. It is so ordered. 



JOHN 0. LYNCH, Eespondent, v. ELIZA LAWSON, 

Appellant. 

In Ejectment on Prior Possession, such Possession must be Shown. In caee 
of a judgment in ejectment for plaintiff, where he reUes upon prior possession 
alone, if the testimony fails to show any act of possession such judgment will be 
reversed. 

Appeal from the District Court of the Seventh Judicial 
District, Lincoln County. 

This was an action of ejectment to recover possession of 
the easterly sixteen inches of lot eleven in block one of 
McCannon's survey of the town of Pioche, in Lincoln County, 
and $500 damages for alleged unlawful detention. Plaintiff 
A relied upon prior possession. The testimony tended to show 
that there had been several surveys; that the first might 
have been made by measuring on the uneven surface of the 
ground;. that the last was on a horizontal plane; and that 
the sixteen inches in controversy might, according to the 
' first survey, have been a portion of lot twelve belonging to 
defendant, and not a portion of lot eleven according to the 
last survey. There Tv^as no testimony showing any particular 
possession of the land in controversy on the part of the 
plaintiff. 

To the testimony of the surveyors as to the surveys and 
maps, defendant objected on various grounds, and among 
others that they were not official. The objections were 
overruled. There was a verdict and judgment in favor of 
plaintiff for restitution of the premises sued for and one 
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dollar damages. A motion for a new trial haying been 
overroled, defendant appealed from the judgment and order. 

Pitzer & Corson and A. B. Bunt, for Appellant. 

The verdict is not supported by any evidence. No proof 
of any title from paramount source was given, of any de- 
scription. No proof of actual prior possession of the six- 
teen inches in controversy was given. The testimony of 
Surveyors Wandell and Mason, both of whom were plaint-' 
ififs witnesses, fails to estabUsh that defendant's building 
was on any portion of lot eleven, but conclusively proves thai 
it was not on said lot and not within several feet of the east 
line of said lot. Hence there is no evidence to sustain the 
verdict. The defendant being in the actual possession of 
the ground on which her building stood was prima facie 
the owner. The verdict of the jury giving to plaintiff the 
sixteen inches on which a portion of said house stood was, 
according to the testimony of the surveyors who were plaint- 
iff's witnesses, not controverted by any other witnesses, was 
clearly against evidence and law, and ought not to stand. 

Wm, W, Bishop, for Bespondent. 
No brief on file. 



By the Court, Whitman, 0. J. : 

Eespondent claimed under no strict title, and never had 
any such possession as would warrant recovery even as 
against at respasser. The law in this State is well settled 
and needs no iteration upon this point. Bohinson v. The 
Imperial Silver Mining Company, 5 Nev. 44. 

Again, the evidence of the surveyors (conceding for this 
decision that it was properly admitted) shows, if it shows 
any thing, that appellant is within the lines of her own lot 
as originally run, and no authority appears for a change. 
The judgment and order denying a new trial are reversed 
and cause remanded. 
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PETEE W. VANSICKLE, Appellant, v. JAMES W. 

HAINES et ah,, Eespondents. 

Appeal from Judgment upon REMiTTiTUfe not Entertained. Where the Su- 
preme Court on appeal reversed a judgment for plaintiflr and ordered judgment 
for defendant ; and the court below upon the filing of the remittitur entered 
judgment for defendant in strict compliance therewith: Hddy that an appeal 
from the latter judgment would not be entertained. 

Appeal from the District Court of the Second Judical 
District, Douglas County. 

Upon the filing of the remittitur issued out of the Su- 
preme Court upon and in accordance with its judgment and 
decision in VansicJde v. Haim^, 7 Cal. 249, the court below 
entered a judgment "pursuant to the instructions of the Su- 
preme Court, that the prayer of said plaintiffs complaint be 
denied and that said plaintiff have nothing by his said ac- 
tion herein, and that said defendants James W. Haines, 
Wm. N. Leet and Charles H. Van Gorder do have and re- 
cover of and from said plaintiff Peter W. Vansickle their 
costs in this action taxed at five hundred and sixty i^ dol- 
lars in United States gold coin, and that the right and title 
of the said defendant James W. Haines to all the waters of 
said Daggett Creek, the stream of water in controversy, and 
his right to have the same flow continually, uninterruptedly 
and undiminished to, through, over and upon his said land 
and in its natural channel upon said land, be and the same 
is hereby fully confirmed and settled." 

From this judgment the plaintiff appealed. 



Robert M, Clarke, for Appellant. 
Mesick & Wood, for Eespondents. 

By the 'Court, Whitman, C. J. : 

In the original case entitled as above, the district court 
was directed to enter decree for respondents. VansicMe v. 
Haines et als,, 7 Nev. 249. It appeared from the opening 
statement of counsel that the mandate had been strictly 
obeyed;, consequently no further argument was allowed. 
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upon the ground that the case was finally disposed of and 
that to hear an appeal would be to review the action of this 
and not of the district court — an unheard-of practice, except 
upon a rehearing granted, in which case the final judgment 
is stayed. Such is the uniform holding of courts of last 
resort. GhicktringY. FaUes, 29 111. 294; Cumberland Coed 
and Iron "Co. v. Sherman et cd., 20 Md. 117; Miner v. Med- 
hury, 7 Wis. 100; Fortenhery v. Frazier et cd., 5 Ark. 200. 
The appeal is dismissed. 



THE VIEGINIA AND TEUCKEE EAILEOAD COM- 
PANY, Appellant, v. JOHN HENET et al., Ee- 

SPONDENTS. 

Condemnation of Land fob Railboads—" Damages to Resedu^ of Pbemises." 
Altiliongh the statute in reference to making compensation for lands condemned 
for railroad purposes (Stats. 1864-5, 427, Sec. 30) does not, technically speaking, 
allow for damages to the residue of premises from which a portion only is taken, 
yet such damages are a proper element of estimate in arriving at the "just 
compensation" which must be awarded to the owner of the land taken. 

GoNDESENATiON OF LAND — ^Yebbal Erbobs IN CoMMissiONEBs' Refobt. Where a 
report of commissioners appointed to appraise land condemned for railroad pur- 
poses allowed a round sum for " the value of said ground appropriated and the 
damage to the remainder of the premises by reason of the severance of the part 
taken," etc.: Held, that though " damages to the remainder" were not a matter of 
distinct allowance, yet, as they were an element of estimate in arriving at a "just 
compensation " for the land actually taken, the error of the report, being one of 
form rather than of substance — of expression rather than of real meaning,|WOuld 
not vitiate it. 

• 

"Compensation fob Land Taken'* is not mebe "Mabket Value." The stat- 
ute providing for " compensation "• and "damages" to be awarded for lands 
condemned for railroad purposes (Stats. 1864r-5, 427, Sec. 30) does not contemplate 
the giving of the mere "market value" of the land taken; and if it did it 
would in that regard be unconstitutional. 

Meaninq of "Just Compensation." The word "just" in the constitutional pro- 
vision that private property* shall not be taken for public use without " just com- 
pensation " (Const. Art. I, Sec. 8) is used evidently to intensify the meaning 
of the word " compensation "—to convey the idea that the equivalent to be ren- 
dered shall be real, substantial, full and ample. 

Statute of Two Constbuctions. When the language of a statute admits Qf two 
constructions, one of which would render it constitutional and valid and the 
other unconstitutional and void, that construction should be adopted which will 
save it. 
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"Value" Swobn befobe Assessob not Evidence of Value on Condemnation. 
The valuation which a person puts upon his property before an assessor for tax- 
ation purposes, though it may perhaps be admissible by way of contradiction of 
the owner's testimony to the contrary, has no weight, and is in fact incompetent 
as independent evidence in determining the value of such property on proceed- 
ings for condemning it for railroad purposes. 

Compensation fob Land Taken—** Special Injury to Business " Ibbelevaht. 
Upon an inquiry as to the compensation to be awarded a person whose properly 
is condemned for railroad purposes, testimony as to special injury to such per- 
son's business is irrelevant. 

Objections to Testimony befobe Commissioners. Upon a proceeding before com- 
missioners to appraise the compensation to be paid for private lands taken for 
railroad purposes,^f improper or irrelevant testimony be introduced, timely ob- 
jection thereto should be made or no advantage can be taken of the error. 

Beport of Commissionebs — Omission of Testimony. Though it is good practice 
for commissioners on proceedings for the condemnation of land for pubhcuses to 
present with their report all the testimony, as suggested in Virginia and Truckee 
B, B. Co. V. Lov^'oy, 8 Nev. 100, it is not vital error not to do so, and especially 
when the omitted testimony appears to have been immaterial. 

Mode of Estimation of Compensation fob Land Taken. The compensation to 
be paid the owner of land taken for railroad purposes is most readily and fairly 
ascertained' by determining the value of the whole land without the railway and 
of the portion remaining after the railway is built— the difference being the trne 
compensation to which the party is entitled. 

Powers of Commissionebs. Commissioners appointed to appraise the compensation 
to be paid the owner of property taken for public uses are not on questions of 
fact confined and limited as a jury: though tiiey hear and weigh the allegations 
and testimony offered, they themselves view the premises and are supposed to 
exercise their own judgment to some extent, irrespective of the evidence ad- 
duced. 

" Good Cause" to Set Aside Commissioners* Report. The *' good cause " for which 
the statute provides a report of commissioners appointed to appraise compensa- 
tion for land taken for railroad purposes may be set aside, (Stats. 1864-5, 427, 
Sec. 31) means something clear and indubitable, pointing error in law or fact, 
intentional or unintentional on the part of the commissioners. 

Virginia and Truckee R. R. Co. v, Elliot, 5 Nev. 358, on the point that the deci- 
sion of commissioners in estimating the compensation to be paid for lands 
taken for railroad purposes will not be set aside if there be any substantial 
testimony to support it, affirmed with a view of settlement of question. 

Appeal from the District Court of the First Judicial 
District, Storey County. 

This was a proceeding under the statute of March 22, 
1865, providing for the incorporation of railroad companies 
and the management of the affairs thereof, (Stats. 1864-5, 
427) to condemn certain land in the town of Gold Hill in 
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Storey County, for the purposes of a side track. The land 
taken was the west haK of lot 5 in block 2 of range " E" of 
said town, all of which lot was described in the petition as 
belonging to or claimed by the defendants John Henry and 
Mary Henry, his wife. Commissioners having been ap- 
pointed by the district judge in accordance with law, they 
duly met and heard the allegations of the parties and the 
testimony offered. Among other evidence, the defendants 
testified that they had a boarding and lodging-house and 
were keeping cows and selling milk on the premises, and 
that the taking of one half of the lot by the plaintiff was 
a serious injury to their business; — to the introduction of 
which evidence before the commissioners no objection ap- 
pears to have been taken. The other evidence related 
principally to the value of the lot before the railroad was 
built and the value of the remaining portion after the rail- 
road had appropriated the part taken, which was about 
thirty-six feet by twenty-five. In their report the majority 
of the commissioners awarded compensation in the sum of 
one thousand dollars — the third commissioner being willing 
to award only five hundred and fifty. 

The plaintiff being dissatisfied moved to set aside the 
report and for a new trial on the various grounds noticed in 
the opinion. The motion was denied and the report con- 
firmed. Plaintiff appealed from the orders refusing to set 
aside and confirming the report. 

Mesick & Woody for Appellant. 

I. There was error in allowing compensation for damages 
caused by the severance of the land appropriated from the 
residue of the land owned by defendants. The statute does 
not provide for or allow any such damage. Compensation 
can be awarded "only for the land sought to be appropriated." 
The province of the commissioners is simply to determine 
the compensation for the land' appropriated; with the ques- 
tion of damages from severance they have nothing to do; and 
to give them power to do anything else would be to confer 
upon them an authority not warranted by the statute. 
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An examination of the cases cited to sustain the action of 
the commissioners will show that the statutes of the various 
states under which those decisions were made conferred 
much more extended power than does that of Nevada; and 
we are unable to find any decision giving to commissioners 
any such authority as is claimed for them in this case unless 
the authority was found in the statute under which they 
were appointed. See Hatch v. Vermont Central BaUway, 

25 Vermont, Eedfield's Supplement to Law of Eail- 

ways, 300. 

II. It is admitted that the commissioners failed to re- 
port a very considerable portion of the testimony; but it is 
objected that it was the duty of petitioner to move to amend 
tl>© report. The answer is simple. The statute (Sec. 31) 
only authorizes one motion, that is to set aside the report 
and have a new trial, which was the motion made. It seems 
plain that the report shoiild have been set aside on account 
of its imperfect character; for the reason that, as the district 
court is constituted the tribunal before which the review 
shall be had, in order that such court may be in a position 
to fully and fairly consider and determine the matter and 
have before it all the facts necessary to such consideration, 
the statute requires the commissioners to file "their report 
signed by them setting forth their proceedings in the prem- 
ises," The legislative intent must have been that the report 
should set forth all the proceedings necessary to a complete 
understanding of the merits of the case. Virginia and Trwikee 
B. B, Co, V. Lovejoy, ante, 100; C, P. B, B, Co, v. Pearson, 
35 Cal. 258. 

J, A. Stephens, for Eespondents. 

I. The statute requiring the commissioners to file their 
report setting forth their proceedings in the premises does 
not imply that they are to regort all the testimony taken be- 
fore them. While it may be the better method to do so, 
there is nothing compulsory; minutes of the testimony are 
sufficient. C, P, B. B. Co. v. Pearson, 35 Cal. 258. 

II. If material testimony given before the commissioners 
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was omitted in their report, the proper method to pursue was 
to obtain an order of the court requiring them to certify the 
remainder as an amendment to their report, or otherwise ; 
and if it could not be obtained it would then be good cause 
for setting aside the report. G, P. B. B. Co, v. Pearson^ 35 
Cal. 259; TJuompson y. Parhefi^ 3 Johns. 260; Caffely v. 
Ktder, 12 Wend. 290. But the testimony which appears by 
the affidavits to have been omitted was irrelevant and im- 
material. 0. P. B, B. Co, V. Pearson, 35 Cal. 262; 40 Pa. 
State, 53. 

m. Where a party seeks to set aside an award of com- 
missioners the burden of proof is upon him to clearly sat- 
isfy the court of any alleged mistake and that he was prej- 
udiced thereby; and also to show that if the mistake had 
not occurred the award would have been different. Tomlin" 
8071 Y, Tomlinson, 3 Iowa, 575; Knox v. Symonds, 1 Vesey, 
369; Bushnel v. Marsh, 17 How. 344; McKemiey v. Wtstern 
Stage Go,, 4 Iowa, 420. 

lY. The »tatute, in making it the duty of the commission- 
ers to ascertain what benefits or advantages the owner of the 
land will derive by reason of the construction of the rail- 
road, means, of course, the benefits or advantages to the 
remainder of the land left after taking a portion; for if all 
were taken there would be nothing left by which he could 
derive a benefit or advantage, and in that case the market 
value of the land would be the compensation to be paid. 
This shows that the commissioners are to look beyond the 
bare abstract value of the strip or portion of land to be 
taken. The difference between the value of the whole tract 
before the construction of the road and the value of the 
portion left after the road has been constructed, is the true 
compensation to which the party is entitled, as held in Cal- 
ifornia. San Francisco A, & S. B, B, Go, v. Caldwell, 31 

# 

Cal. 375; Hitt. Gen- Laws of Cal. 855; Troy and Boston 
BaUroad Co. v. Lee, 13 Barb. 169; 16 Barb. 273; 16 Barb. 
68; 47 Pa. 29; 2 Za. 495; 4 English L. and Eq. 265; 37 Pa. 
St. 469; 43 Pa, St. 495; 29 Ind. 536; 26 Texas, 588; 11 

12 
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Minn. 515; 2 Q. B. 630; 7 Harris, 192; 8 Barr, 445; 3 Casey, 
252; 9 Casey, 56, 426. 

We are unable to find any authority upholding the doctrine 
that the owner is compelled to accept the value of the portion 
of his land taken only, and resort to an action against the 
company for damages by reason of the severance to the re- 
mainder. 



By the Court, Whitman, C. J. : 

This appeal is from the order of the district court confirm- 
ing the report of commissioners appointed to ascertain and 
assess the compensation to be paid respondents for lands to 
be taken by petitioner for its use; and from the order deny- 
ing a new trial. 

Appellant's main objection is to the allowance by the com- 
missioners of damages to the residue of the premises, from 
which a portion was taken; and it is strenuously insisted 
that the proper construction of the statute of this State for- 
bids such allowance. Technically, yes, so far as the ulti- 
matum of the report is concerned; and the one under review 
is awkwardly expressed when it finds "that the value of 
said ground appropriated by them and the damages to the 
remainder of the premises of defendants by reason of the 
severance of the part taken is," etc.; but as the damage to 
the residue of a tract of land from which a portion is taken 
for public use is always an element of estimate in arriviog 
at the compensation for the land taken, there is no substan- 
tial error. It is of form rather than of substance, of ex- 
pression than real meaning. It is no such error in principle 
as should vitiate the report. So, for all that, it should 
stand. IVoy and Boston B, B. Go. v. Lee, 13 Barb. 169. 

Says the statute: "The said commissioners shall proceed 
to view the several tracts of land as ordered by said court 
or judge, and shall hear the allegations and proofs of said 
parties, and shall ascertain and assess the compensation for 
the land sought to be appropriated to be paid by said com- 
pany to the person or persons having or holding any right. 
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title or interest in or to each of the several tracts of land; 
and in ascertaining and assessing such compensation they 
shall take in consideration and make allowance for any 
benefit or advantages that in their opinion will accrue to 
such person or persons by reason of the construction of the 
railroad as proposed by said company; and if the said rail- 
road company shall, in their petition filed in said special pro- 
ceedings, offer or agree to make good and sufficient fences on 
the hne of their said railroad or any portion thereof, or to make 
good and sufficient cattle-guards where fences may cross said 
line of railroad, at such places and such times as the same 
may be necessary, no sum or price for such fences shall be 
included in the compensation or damages to be awarded by 
said commissioners." Stats. 1864r-5, pp. 439— iO. 

Upon this language, although the words '* compensation" 
and "damages" are used, of course in the received and 
construed sense, petitioner insists that the measure thereof 
is filled by giving the private person the market value of 
the land taken. If such was the intention of the legislature, 
apt language has not been chosen to express it; and if such 
language had been used as of necessity clearly expressed 
such intention, then the act in that regard would have been 
opposed to the constitutional provision of the United States 
and of this State forbidding the taking of private property 
for public use without '^just compensation," and not only 
so but to the practice either of written or unwritten law of 
every civilized people. Upon principle and precedent the 
proposition is monstrous. While the law does and should 
provide in proper case for the surrender to the public use 
of individual property, so that no stay shall impede the 
general necessity, on the other hand it must jealously guard 
the rights of individual owners. They are never to be re- 
mitted, as counsel suggests, to litigation for all matter of 
loss save the naked market value of the property taken, but 
no part of their property shall be taken without just com- 
pensation " first made or secured." It is difficult to imagine 
an unjust compensation; but the word ** just" is used evi- 
dently to intensify the meaning of the word ''compensation;" 
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to convey the idea that the equivalent to be rendered for 
property taken shall be real, substantial, full, ample; and 
no legislature can diminish by one jot the rotund expression 
of the constitution. So are all the decided cases. While 
courts have differed upon minor points, two of which the 
statute of this State settles, namely, the allowance for par- 
ticular benefit derived from the construction of the railroad 
and the exclusion from the calculation of damages of the 
cost of necessary cattle-guards and fences where the peti- 
tioner offers to construct; yet upon' the great substantial 
underlying basis, upon which only can arise a constitutional 
law for the taking private property for public use — the abso- 
lute protection of the individual by just compensation- 
there has been, could be, no dispute. Bigehw v. West Wis. 
B. B, Co,f 27 Wis. 478; Memphis and Charleston B. B, Co, v. 
Pay7ie, 37 Miss. 700; Walther v. Warner, 25 Mo. 277; Meach- 
am V. Fitchburg B, J?., 4 Cush. 291: Swan v. Williams, 2 
Mich. 427; Aldridge v. ITie Tuscumhia B. J?. Co., 2 Stewart and 
Porter, (Ala.) 199; Johnson v. Joliet and Chicago B. B, Co., 
23 111. 203; O'Hara v. Lexington B, B, Co,, 1 Dana, 232; 
Woodfolk V. Nashville and Chattanooga B. B. Co,, 2 Swan, 
422; Wilmington & Beading B, B, v. Stauffenr, 60 Pa. State, 
374; Cleveland and Pittsburg B, B. Co, v. Ball, 5 Ohio State, 
568; Troy & Boston B, B, Co, v. Lee, 13 Barb. 169; Winofim 
B, B, Co, V. Waldron, 11 Minn. 515; Tide Water Canal Co. 
V. Archer, 9 Gill & Johnson, 480; and so on, ad infinitum. 
As has been said, there is not, nor could there be, any well 
considered case to the contrary. 

In the case first above quoted occurs the following re- 
marks applicable here: "Several witnesses were also al- 
lowed to testify, under like objection, as to how much less 
the remainder of the quarter section was worth at the time the 
land was taken by the defendant than the whole quarter sec- 
tion would then have been worth had the same not been taken. 
The objection to the foregoing testimony is predicated upon 
the peculiar language of the charter of the defendant, pro- 
viding for coiidemning land for its railroad, etc. The char- 
ter simply makes provision for an appraisement and award 
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of the value of the land taken, and is entirely silent on the 
subject of compensating the owner for any damage which 
may result to him in case such taking of his land depreciates 
the value of his other lands lying contiguous to that so 
taken and being part of the same tract. B. and Local 
Laws of 1863, Ch. 243. It is urged that this language 
distinguishes this charter from nearly all of the railroad 
charters which have been granted by the legislature of 
this state; and that while under such other charters the 
owner of the land taken may recover compensation for 
the damages to his whole tract, by reason of the taking 
of a portion of it, he can only recover in a case arising 
under the charter of the defendant the mere naked value of 
the land actually taken, without regard to the effect of such 
taking upon the balance of his lot or farm. * * * ^ 
After a careful consideration of the subject, I am impelled 
to the conclusion that the construction of its charter for 
which the counsel for the defendant has so earnestly and 
ably contended, is untenable. He concedes, if I understand 
him correctly, that had the charter provided for making 
(xympensation to the owner of the land taken or for assessing 
his damages, under the authorities the rule would have been 
otherwise. I think it is not difficult to demonstrate that the 
terms 'assessing the value of the land taken' and * making 
compensation to the owner for the land taken,' mean the same 
thing. Section 13, Article I, of the constitution of this state 
provides, that Hhe property of no person shall be taken for 
public use without just compensation therefor.' Under this 
restriction the state may, in the exercise of its right of em- 
inent domain, appropriate to public use the private property 
of the citizen. Li respect to the land taken from the plain- 
tiff, the state has delegated or has attempted to delegate 
to the defendant this high attribute of its sovereignty. But 
the defendant takes the power subject to the restriction, or 
it does not take it at all. Unless the law which purports to 
confer the power to take the land provides for just compen- 
sation to the owner thereof, it is in violation of the consti- 
tutional restriction, and therefore* void. Hence, unless 
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the provision of the charter of the defendant for ^as- 
sessing the value of the land taken' is equivalent to 
one giving the owner 'just compensation for the land 
taken,' the charter in that respect is void, and the 
company have no power to take land for any purpose, with- 
out the consent of the owner thereof. It must be assumed 
that the legislature intended to confer upon the defendant a 
valid power; and if so, the conclusion is irresistible, that by 
the terms ' value of the land taken ' it meant just compen- 
sation to the owner for the land which it empowered the de- 
fendant to take. It requires neither argument nor reference 
to authorities to show that when the language of a statute 
admits of two constructions, one of which would render it 
constitutional and valid and the other unconstitutional and 
void, that construction should be adopted which will save 
the statute. An application of this rule to its charter de- 
feats the construction for which the counsel for the defend- 
ant contends, and saves to the defendant the powers therein 
granted. Inasmuch as the defendant has taken private prop- 
erty pursuant thereto, it cannot justly complain if we give 
to the charter a construction which will save the rights thus 
asserted under it. We hold therefore that the provision of 
the defendant's charter by virtue of which the land of the 
plaintiff was taken, entitles him to just compensation there- 
for. " pp. 484-5-6-7. 

It is next objected that the report does not show the pro- 
ceedings had, in that it fails to disclose material testimony 
received. There is conflict upon aflidavits filed as to what 
the omitted testimony in fact was; but, accepting the peti- 
tioner's version as entirely correct, it could in no view of the 
case hav^ been material. Henry, one of the defendants, 
testified that he swore his property before the assessor at 
much less than he valued it before the commissioners. As 
to the estimate for taxation, unfortunately too common a 
course ! but one which could have no weight in determining 
the value of the property in question, incompetent in fact 
for that purpose though perhaps admissible to tend to con- 
tradict his testimony in chief ; if any strQss was given that, 
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there should have been none as the evidence was entirely 
irrelevant, basing as it does the claim for compensation 
mainly upon the fact of special injury to respondent's pres- 
ent business. Ttis is not the rule. Whitman et al v. Bos- 
ton and Maine B, B,, d Allen, 133. The same is true of 
Mrs. Henry's testimony; but if, perchance, the commis- 
sioners were influenced by the statements of either or both, 
it is petitioner's own fault; it should have made timely 
objection, and the record shows none. * 

The cross-examination of Cooper, Brown, Butler and 
Kobinson did not vary their direct testimony. So while the 
intimation made in Virginia and Tmcket B, B, Co, v. Lovejoy, 
ante 100, as to the propriety of presenting all the testimony to 
the court suggests godd practice and might well be followed, 
it is no vital error not to do so, especially when such is im- 
material as in the case at bar. The district court has power 
to order in the testimony, and in a proper case would un- 
doubtedly do so; here there was no call for an order. The 
district court saw that there was substantial testimony to 
sustain the award and that all such said to have been omit- 
ted could not touch the issue. 

The only evidence in point came from Winterbauer, 
Cooper, Kobinson and Fraser. This was based upon or 
approximated the basis of the rule, which is clearly summed 
up by a text writer thus: '* It has been said the appraisers 
are not to go into conjectural and speculative estimations of 
consequential damages, but confine themselves to estimating 
the value of the land taken to the owner. This is most readily 
and fairly ascertained by determining the value of the 
whole land without the railway and of the portion remaining 
after the railway is built. The difference is the true com- 
pensation to which the party is entitled." Kedfield on the 
Law of Railways, Sec. 71, Sub. 3. 

Winterbauer fixes the value of the whole property before 
the severance at two thousand dollars, after at five or six 
hundred; Cooper at twenty-five and twelve; Kobinson at 
sixteen and twelve; Fraser at fifteen and eleven; making, as 
will be seen, the various estimates of compensation fourteen. 
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thirteen, and four hundred dollars. The commissioners 
found one thousand. Here was a conflicit of testimony, but 
no such conflict as of itself would warrant a district court in 
setting aside the verdict of a jury because against the weight 
of evidence. It must be remembered that these commis- 
sioners are not on questions of fact confined and limited as 
a jury. They hear and weigh the allegations of the parties; 
they view the premises, and are supposed to exercise their 
own judgment to some extent, irrespective of evidence; and 
into their conclusions enter elements of calculation which it 
is hard to estimate, but which are of sufficient importance 
to deter a district court, even in absence of statutory prohi- 
bition, from lightly setting aside a report so made. 
Under the statute, it can only be done *'upon good cause 
shown therefor. " What that good cause shall be can with 
safety' be held something clear and indubitable, pointing 
error in law or fact or both, intentional or unintentional on 
the part of the commissioners. Piper^s Appeal, 32 Cal. 530; 
St, Loms and St, Jostph B, B, Co. v. Bichardson, 45 Mo. 466. 
Such is not the case here. As this court said in another 
case and iterates now, which affirmance it is hoped may be 
regarded as a settlement of the question: **If it be admit- 
ted that the testimony reported in the record preponderates 
against the conclusion of the commissioners on this point, 
it cannot be said, in any view that may be taken of ' it, that 
the preponderance is so great and decided as to justify an 
interference with the report. There is testimony decided 
and substantial in support of it; and furthermore under the 
statute the commissioners are required to examine or view 
the land themselves, which was done in this case; and thus 
their opinion of its value is added to the testimony of the 
witnesses on behalf of the respondent. Under such circum- 
stances the decision of the commissioners will not be set 
aside if there be any substantial testimony to support it. 
Such is the rule repeatedly announced, and we think uni- 
formly followed. * * This case very clearly comes within 
the rule, and hence the report cannot be disturbed. " I ht 
Virginia and Truckee B, B, Co. v. JEUiot, 5 Nev. 358. 
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The orders of the district court refusing a new trial and 
confirming the report of its commissioners are affirmed. 



LTON COUNTY, Appellant, v. WASHOE COUNTY, 

Eespondent. 

Sebvice by Mail, when Complete. Where an affidavit of service of copy of no- 
tice of appeal by m^il stated that it was deposited in the post-office at Dayton on 
a certain day, directed to the proper person to be served at Carson and postage 
paid : Rdd, that the service, if proved at all, was a service on the day of such 
deposit. 

NoncE OF Appeal must be Filed before Copy Served. To render an appeal 
effectual the filing of the notice of appeal must precede or be cotemporaneous 
with the service of the copy : otherwise that which purports to be a copy fails as 
such for want of an original to support it. 

Appeal from the District Court of the Fourth Judicial 
District, Humboldt County. 

This was an action to obtain a decree declaring certain 
territory near the north-east corner of Storey County within 
the boundaries of the plaintiff, Lyon County, and not with- 
in the boundaries of the defendant, Washoe County/ The 
case was tried in the court below before a jury, which 
returned a verdict for defendant. Judgment was accord- 
ingly entered to the effect that the disputed territory was 
within the limits and subject to the jurisdiction of Washoe 
County, and for $2798 85 costs. 

The plaintiff gave notice of appeal as stated in the opinion. 
The defendant moved to dismiss. 

Bohert M, Clarkt, for Respondent. 

John Powell, Jr., for Appellant. 

By the Court, Belknap^ J. : 

The respondejit moves to dismiss the appeal. One of the 
reasons assigned for the motion is that the copy of the 
notice of appeal was served before the notice of appeal was 
filed with the clerk of the district court. 
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The only evidence of service of a copy of the notice of 
appeal is contained in the following affidavit of John Powell, 

Jr.: *' that on Sunday, June 18th, 1871, according to 

his best recollection and belief, he deposited at the post- 
office at Dayton, Nevada, a copy of said notice of appeal 
and a copy of said proposed statement on appeal, directed 
to E. M. Clarke, Esq., attorney, etc., Carson, Nevada, and 
paid the postage thereon. ^ * *" If any service is 
proven by this affidavit it is on June 18, •1871. The tran- 
script shows that the notice of appeal was filed June 19, 
1871. It is well settled, that to render an appeal effectual 
the filing of the notice of appeal must precede or be co- 
temporaneous with the service of the copy : otherwise that 
which purports to be a copy fails as such for want of an 
original to support it. Biiffendeauy. Edmondson, 24 Cal. 94; 
MouUon V. Mlmaker, 30 Cal. 527; Boston v. Haynes, 31 Cal. 
107; Foy v. Domec, 33 Cal. 317; Lynch v. Dunn, 34 Cal. 
518. It is ordered that^the appeal be dismissed. 



W. H. GROVES, Appellant, v, SAMUEL TALLMAN d d,, 

Respondents. 

OOMPLAINT TO DISSOLVE PaBTNERSHIP — EXECUTED PaBTNEESHIP AQBEEMENT TO BE 

Alleged. Where a complaint for dissolution of a partnership alleged that on a 
certain day the parties were partners doing a certain business and owning the 
property and entitled to share the profits and losses in a certain ratio; but there 
was no allegation of any executed partnership agreement between them : 5eW, 
on demurrer, that such complaint did not state facte sufficient to constitute a 
cause of action. 

Ultimate Facts Showing Pabtnebbhip as between Paetnebs. As between 
partners the ultimate facts whence a partnership is deduced are first, the agree- 
ment, and second, ite execution ; summed up as the executed agreement: there 
can be no partnership between parties, so far as they solely are concerned, with- 
out a consent thereto and fulfillment thereof. 

Allegation of Pabtnebbhip in Action to Dissolve. In a suit to dissolve a part- 
nership : Held, on demurrer, that the allegation that the parties were partners 
was an allegation of a conclusion of law. 

Appeal from the District Court of the Fifth Judicial Dis- 
trict, Nye County. 
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This was an action agdinst Samuel Tallman and J. N. 
Groves, administrator of the estate of James M. Groves, 
deceased, f or'la dissolution of the partnership of Tallman & 
Groves and an accounting and settling up of its affairs. - The 
complaint alleged the partnership as set forth in the opinion.. 
Defendant Tallman demurred on the grounds : 1 — That said 
complaint does not state facts sufficient to constitute a cause 
of action; 2 — ^That there is another action pending between 
the same parties for the same cause; 3 — ^That there is a de- 
fect and misjoinder of parties defendant. Defendant Groves 
demurred on the first and third grounds above stated and 
the additional one that the court had no jurisdiction of the 
person of said defendant. The demurrers were sustained 
and time given plaintiff to amend, which being declined, 
judgment was entered for defendants. Plaintiff appealed. 

H. Mayenbaurriy for Appellant. 

The partnership was sufficiently alleged. 1 Estee's Plead- 
ings, 337, 340, 342, 556— Forms, Nos. 68, 69, 70, and 202; 
2 Van Santvoord's Pleadings, 361, 362; Collier on Part. Sec. 
673; 16 Abb. 286; 25 N. T. 470. 

The ultimate facts, not the evidence of the facts, must be 
alleged in the pleadings. 16 Cal. 242; 23 Cal. 169; 31 
Gal. 272. 

Geo. jB. Williams, for Eespondents. 

By the Court, Whitman, C. J. : 

To the bill of appellant a demurrer was sustained, and 
judgment had on failure to amend, whence this appeal. 

Only one point of demurrer can be noticed, as only one 
is properly taken, ** that the complaint does not state facts 
sufficient to constitute a cause of action." These are the 
allegations of the bill, to which the demurrer is directed : 
"That on the 21st day of August, 1871, and for a long time 
prior thereto, the said defendant Samuel Tallman, and the 
said James M. Groves and W. H. Groves were partners, 
doing business under the firm name of ' Tallman & Groves, ' 



180 SUPEEME COUET OF NEVADA. [Jak., 

Groves v. Tallman. 

and were carrying on the business of merchandising and 
other business at the said town of Belmont, County of Nye 
aforesaid. That the property, assets, profits and losses 
of the said partnership were owned and divided as follows, 
to wit : the said Samuel Tallman owned and was entitled 
to one half part or share of said partnership property, 
assets and profits, and was liable and responsible for one 
half of the losses and debts of the said partnership. That the 
said James M. Groves and W. H. Groves each owned and 
was entitled to one quarter part or share of the said part- 
nership property, assets and profits, and was liable and 
responsible for one quarter of the losses and debts of said 
partnership." 

The appellant contends that he has pleaded sufficiently 
in that he has pleaded the ultimate facts. There is his 
mistake : the pleading is rather a compound of conclusions 
of law and probative facts, which it is somewhat difficult to 
separate. 

As between partners, the ultimate facts whence a partner- 
ship is deduced are — first, the agreement; second, its execu- 
tion; summed up as the executed agreement. There can be 
no partnership between parties, so far as they solely are 
concerned, without a consent thereto and fulfillment thereof. 
There may be an agreement without execution, in which 
case no partnership arises save by decree of specific per- 
formance, or there may be an apparent execution by acts 
and circumstances, which as to the world would show and 
thereby create a partnership but as between the parties 
raise none, although a partnership agreement may be im- 
plied as well as express. 

"It should be added, that whether two or more persons 
are partners as to each other, must generally and perhaps 
always be determined by the intention of the parties as the 
same is expressed in the words of their contract, or may be 
gathered from the acts and from all the circumstances 
which are available for the interpretation or construction of 
the contract." Parsons on Partnership, 59; Chase v. Barrett, 
4 Paige, 148; Hamirdy, Ha'mrd, 1 Story, 371. 
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Now, the agreement between the parties to this bill is no 
where stated. It may be inferred, and probably in absence 
of demurrer the pleading might have stood as a defective 
statement of fact. Treadway v. Wilder, ante, 91. 

The conclusion of a partnership is alleged, and that prop- 
erty was owned, losses shared, and profits divided in a cer- 
tain ratio. In the absence of any express agreement, such 
of these as are facts would tend to prove, uncontradicted 
would prove, a partnership between the parties; but in the 
absence of any express agreement so to own, share and 
divide, or in the face of an express agreement to the con- 
trary^ they might be susceptible of explanation. 

The ultimate fact to be proven between partners is the 
executed agreement; that of course may be shown in various 
ways. From that proven ultimate fact, the aggregation per- 
haps of many, the law draws the inference of partnership. 
Dwinel v. Stoiit, 30 Me. 384; Everett et al, v. Chapman tt al., 
6 Conn. 347; TerrillY. BicJiards, 1 Nott & McCord, 20; Dag- 
gttt V. Jordan, 2 Fla^ 541. 

This ultimate fact is not averred in the present bill. The 
legal inference is drawn, and probative acts and circum- 
stances alleged. This is not a statement of facts sufficient 
to constitute a cause of action; the very gist is omitted. So 
the demurrer was well taken, and the judgment of the district 
court is affirmed. 



ROBERT M. CLARKE tt al, Respondents, v, LYON 

COUNTY, Appellant. 

StPBEME COUBT DECISIONS— IMPLIED ADJUDICATION OF QUESTIOI? OF JUKISDIC- 

TioN. Where among other objections properly raised and argued on appeal from 
a judgment, it was urged that the court below had no jurisdiction, which ques- 
tion however the Supreme Court did not specially notice but decided the appeal 
on other points and remanded the case for a new trial : Held, that as the question 
of jurisdiction was preliminary in its character and the reversal had been placed 
upon other grounds, the action of the Supreme Court amounted to an adjudica- 
tion that the objection to the jurisdiction was untenable. 

Action against Countt in other Judicial District. The statute prescribing 
the manner of commencing an action against a county and providing that it 
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" may be commenced in the district court of the judicial district embracing said 
county," (Stats. 1864, 45) does not preyent the bringing of such an action in 
another judicial district, subject to the right of defendant to a change of venue. 

Action against County— Jubibdiction— Change of Venue. An action against 
a county is a civil suit ; and in the absence of any special provision of statute to 
the contrary it is governed by the same rules of practice applicable to other civil 
suits in reference to jurisdiction and change of venue. 

Action against County in Other District — Waiver of Change op Venue. 
Where a county was sued in a judicial district of which it did not form a part, 
but it appeared and answered without presenting any objection to the jurisdic- 
tion: Held, that it thereby waived its right to a change of venue and trial in its 
own judicial district. 

Batification op Act of Unauthorized Agent. If a principal, upon a full 
knowledge of all the circumstances, deliberately ratify the act of an unauthor- 
ized agent, he will be bound thereby as fully as if the agent had been expressly 
authorized to do the act. 

Power of County Commissioners to Employ Extra Counsel. The statute 
creating boards of county commissioners, in authorizing them "to control the 
prosecution and defense of all suits to which the county is a party," (State. 
1864-5, 257, Sec. 8) confers upon them the power to employ counsel in such suits 
other than the district attorney, and as a consequence to ratify the act of an un- 
authorized agent in employing smch counsel. 

AiiiiOWANCE by County op Fees of "Extba Counsel," when Batification op 
Unauthorized Employment. Where Clarke & Wells, having performed legal 
services for Lyon County under an unauthorized employment by the -district 
attorney in a suit pending against it, presented their bill of $5000 therefor to 
the county commissioners; and it appeared that such commissioners with a 
knowledge of all the material facts and after full discussion upon the merits 
deliberately recognized the performance of the services for the county and 
allowed $400 as a fair compensation therefor : Held, that such action amounted 
to a ratification of the unauthorized employment by the district attorney, and 
that by such ratification the county became bound to pay what the services'were 
• reasonably worth. 

Objections not Considered when not Pbopebly Pbesented. The Supreme 
Court will not consider an objection to a judgment against a county, based on 
the ground that the claim had not been presented to the county auditor for allow- 
ance or rejection, if such objection does not appear to have been made in the 
court below and is not set forth in the assignment of errors on appeal. 

Appeal from the District Court of the Second Judicial 
District, Ormsby County. 

This was an action by Eobert M. Clarke and Thomas 
Wells, composing the law firm of Clarke & Wells, to recover 
$5000 for legal services performed by them on behalf of de- 
fendant in defending the suit of The Virginia and Trucket 
"Railroad Company v. Lyon Couniy, in May and June, 1870, 
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which case was here on a former appeal and will be found 
reported in 7 Nev. 75. After that decision, the action hav- 
ing been remanded, a second trial took place in the court 
below — upon which as appears from the opinion the facts 
were more fully presented — and resulted in a verdict and 
judgment in favor of plaintiffs for $5000 — a larger amount 
than had been awarded on the former trial. A motion for a 
new trial having been overruled, defendant appealed from 
the judgment and order. 

Mitchell & Stone, for Appellant. 

I. The action should have been dismissed. The statute 
prohibits the institution and maintenance of any suit against 
a county in any judicial district other than the one in which 
it is situate. The words ' ' may be commenced " mean * * must 
be commenced." Stats. 1864,45; Lthigh County y. KltcJcner, 
5 Watts & Sergeant, 181; Lytll v. Board of Supervisors of 
St. Clair County, 3 McLean, 580; 7 Mass. 187; Gillmany. 
Contra Costa Covmty, 8 Cal. 57; 4 Gilman (111.) 20; 50 lU. 
506; 81 111. 543; 5 Cow. 188; 5 John Ch. Ill; 34 Cal. 290; 
5 Cal. 290; 6 Blackford, 125; 3 Comstock, 9; 33 Cal. 217. 

n. There was no evidence showing or tending to show a 
contract or any ratification of a contract by defendant. The 
evidence showed without conflict that the allowance made 
by the commissioners ' was a mere gratuity, and was so de- 
clared to be by said commissioners at the time of the allow- 
ance. Ward V. Williams, 26 lU. 447; 26 Wend. 226; 2 Hill, 
175; Ytll(yw Jacktt Co. v. Stevenson, 5 Nev. 225; Clarke &. Wells 
V. Lyon Co., 7 Nev. 79; Zottman v. San Francisco, 20 Cal. 
102; 26 Wend. 494. 

ni. The instruction is erroneous. It makes the allow- 
ance of $400 conclusive proof of the ratification of the con- 
tract of employment made by Gates, provided the jury 
believe from the evidence the commissioners were acquainted 
with all the material facts of such employment. Such a 
proposition is not law, and it ignores the testimony intro- 
duced by both plaintiffs and defendant tending to explain 
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the allowance as contained in the minutes of the board and 
showing that such allowance was a gift or gratuity and not 
a ratification. 

IV. Plaintiffs failed to prove a legal allowance or rejec- 
tion by the officers of the county of any portion of their 
claim, and hence no prima facie case was made to go to the 
juiy. There is no proof that plaintiffs ever presented their 
claim to the auditor for approval or allowance, and the al- 
lowance by the commissioners alone was not sufficient to 
constitute a ratification of any contract. CJmmjoion v. Ses- 
sions, 1 Nev. 482. 

Bobert M, Clarke, for Eespondents. 

I. The evidence shows that Gates notified the commis- 
sioners that he had employed plaintiffs; and it is clear such 
employment was for the county and that the commissioners 
knew it. Their allowance under these circumstances of part 
of the demand amounted to a ratification and rebuts the pre- 
sumption of gratuity; and in ratifying the employment the 
commissioners bound the county to pay what the services 
were worth. 

n. The court below had jurisdiction of the subject-mat- 
ter and by answering the defendant submitted itself or its 
person to the jurisdiction. The Practice Act, Sec. 21, is 
equally applicable to counties and individuals; so that if a 
county be sued in the wrong place, it, like an individual, 
must apply to have the venue changed before ** the time for 
answering has expired" or submit to the jurisdiction. 50 
111. 506. 

III. The statute relating to suits against counties does 
not create a special remedy or new forum, but simply author- 
izes suit against a county. The forum is the district court 
and the proceedings are to be the same as those in the case 
of an individual as prescribed by the Practice Act. Stats. 
1864, 45. 

IV. The objection that it does not appear from the record 
that the demand was presented to the auditor is not well 
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taken. It is no where specified as ground of objection, nor 
is it assigned as error in the record. 

By the Court, Hawley, J. : 

An opinion was rendered at the October term, 1871, of 
this court, reversing this case upon the ground of error of 
the district court in refusing to give a certain instruction 
asked by defendant. Clarke et al. v. Lyon County^ 7 Nev.* 
75. A new trial in the district court resulted in plaintiffs 
obtaining judgment for $5000. Sec. 1 of the act prescrib- 
ing the manner of commencing and maintaining actions by 
or against counties provides that ** actions against a county 
may be commenced in the district court of the judicial dis- 
trict embracing said county" (Stats. 1864, 46), and it is 
claimed by appellant that under this section Lyon County 
[defendant] could not be sued in any other district than the 
one where it is situate; in other words, that this suit having 
been commenced in Ormsby County in the second judicial 
district court (which does not embrace Lyon County), the 
district court had no jurisdiction. 

It would be a sufficient answer to this objection to state 
that the same question was properly presented in the record 
and argued by counsel upon the former hearing of this case. 
If the objection tq the jurisdiction was valid it would be a 
final determination of this suit adverse to plaintiffs; and it 
is not to be presumed that the Supreme Court would have 
rendered an opinion reversing the case on other grounds, 
while entertaining the opinion that the district court had no 
jurisdiction to try the case. The mere fact that the reversal 
of the case was placed on other grounds is conclusive that 
the Supreme Court then entertained the opinion that the 
objection to the jurisdiction of the district court was un- 
tenable. But inasmuch as this point has been elaborately 
argued and ably presented by appellants' counsel, we deem 
it proper to express our views upon the question. 

The act prescribing the manner of commencing actions by 
or against counties was evidently, passed for the ©xpress pur- 

13 
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pose of giTiiig the power to sue counties — ^a right which did 
not exist at common law — ^and it simply provides that such, 
actions "may be commenced" in certain courts and speci- 
fies the manner in which the original process shall be served. 

An action against a county is a civil suit and all the pro- 
ceedings had therein, in the absence of any special provis- 
ion in the act giving the right to sue, are to be governed by 
the provisions of the Civil Practice Act. Sec. 21 of tliis 
act provides, that "if the county designated for that pur- 
pose in the complaint be not the proper county, the action 
may notwithstanding be tried therein unless the defend- 
ant before the time for answering expire demand in writing 
that the trial be had in the proper county." The defendant 
when served with process appeared and answered plaintiffs' 
complaint without presenting any objection to the jurisdic- 
tion of the court, thereby waiving its right to avail itself of 
the privileges given in said section. 

If the defendant desired to have the place of trial changed 
to the proper county, it should have made demand in writing 
at or before the time for answering. Reyes v. Savfordy 5 
Cal. 117; Pearkea v. Freer ^ 9 Cal. 642. Upon such applica- 
tion being made, the court would have been compelled to 
change the place of trial. Williams v. KeHtr^ 6 Nev. 144; 
Watts V. White, 13 Cal. 324. 

In McBane v. The People, ex rel Stout, 50 lU. 506, the 
question of the application of the Civil Practice Act to suits 
brought against counties was fully discussed. It was the^e 
held .that the suit must be brought in the county specified in 
the statute; and the question then arose whether a suit 
against a county, properly brought, could be taken by a 
change of venue to a diflFerent county. Justice Walker, in 
delivering the opinion of, the court, after citing the provis- 
ions of the statute of that state relating to change of venue, 
says: "It will be observed that the language of this section 
is comprehensiye, and embraces the parties to any civil 
suit. And it is obvious that an action against a county is a 
civil cause; and it is equally plain that the plaintiff and 
defendants are parties to it; and it follows that they are em- 
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braced within the provisions of this law, nor do we find any 
exceptions as to any class of persons or civil causes, and no 
reason is shown why such parties or causes are not as fuUy 
within the reason of the provisions of this law as other 
parties." This decision is applicable to the facts of this 
case and is, in our judgment, conclusive of the question 
under discussion. 

Appellant next claims that the district court erred in giv- 
ing the following instruction: " If the jury believe from the 
testimony that on or about the 23d day of May, a. d. 1872, 
[1870] one William M. Gates was the acting district attorney 
of Lyon County in this State, and that in a proceeding in 
the Supreme Court entitled ' The State "of Nevada ex rd, 
William Sharon against the Board of County Commissioners 
of Lyon County' the said district attorney employed the 
plaintiffs as attorneys and counsellors at law to appear and 
act for and on behalf of the said County of Lyon, and defend 
snch action at law, without stipulating any fixed amount of 
compensation, and that at said time these plaintiffs were 
duly acting and licensed attorneys at law, and that pursuant 
to such employment these plaintiffs in good faith and in 
behalf of said Lyon County did appear and render valuable 
legal services as averred in the complaint, and that in such 
action the County of Lyon was actually a party in interest, 
and that these plaintiffs regularly and according to form of 
law did thereafter present to the board of county commis- 
sioners of said Lyon County a bill against said county for 
the sum of $5000, as the alleged value of such services; that 
said board of commissioners or a majority of the three com- 
missioners were fully acquainted with all the material facts 
pertaining to such alleged employment and the alleged ser- 
vices rendered, and that under the light of such knowledge 
the said board of commissioners in due form and at a regu- 
lar session of the board did consider and pass upon the 
merits of such bill and did allow thereon the sum of $400, 
and that such allowance as recorded upon the minutes of 
such board was absolute and unconditional and unreserved 
in form, then such action on the part of said commissioners 
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was in law a ratification of the alleged employment of plaint- 
iflfs by the said district attorney, and suph ratification be- 
came binding upon this defendant, Lyon County; and the 
defendant, Lyon County, became liable to these plaintiffs 
for the reasonable value of any legal services so rendered 
by these plaintiff's, and your verdict in such case will be* for 
the plaintiff, and you will state in your verdict such sum, 
not exceeding $5000, as you find from the testimony to be 
the value of such services." 

It is a principle of law too well settled to require a cita- 
tion of authorities that when the principal upon a full knowl- 
edge of all the circumstances deliberately ratifies the acts 
of an unauthorized agent he will be bound thereby as fuUy 
as if the agent had been expressly authorized to do the act. 

The real questions to be decided are : first, whether the 
commissioners had the power to ratify the unauthorized act 
of the district attorney of Lyon County in employing plaint- 
iffs to assist him in the trial of the case referred to in said 
instruction; second, if the commissioners had the power, is 
the testimony sufficient to show a ratification ? 

The first part of this question is readily answered in the 
affirmative. The statute of this State makes it the duty of 
the board of county commissioners '* to control the prose- 
cution or defense of all suits to which the county is a party," 
(Stats. 1864:-5, 259, Sec. 8,) and it has been decided in Cali- 
fornia under a similar statute that the commissioners have 
the power to employ counsel other than the district attorney. 
Hornhlower v. Dvdtn, 35 Cal. 664. It follows, that having 
the power in the first instance to employ counsel, the com- 
missioners had the power to ratify the unauthorized act of 
the district attorney in employing plaintiffs to assist him in 
the suit of The Virginia and Truckee Eailroad Co. v, Lyon 
County. ZoUman v. San Francisco , 20 Cal. 105 ; The People ex 
rd, Alexander v. Smft^ 31 Cal. 26. 

Did the commissioners ratify the unauthorized act of the 
district attorney ? This was the question upon which the 
case was decided when first before this court, and is the one 
upon which it must now be determined. For a proper solu- 
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tion of this question it must be borne in mind that Tfhen the 
case was first before this cotirt, "there was not," to quote 
the language of Lewis, C. J., "a scintilla of testimony to 
show that the commissioners knew of any contract between 
the district attorney and plaintiffs at the time they made the 
allowance." The opinion delivered by the C. J. was un- 
questionably correct upon the state of facts then presented. 
The present record exhibits an entirely diflFerent state of 
facts. It clearly appears from the testimony that while con- 
sidering the bill of $5000 presented by plaintiffs and before 
taking final action thereon, the commissioners sent for the 
district attorney (Gates) and were by him fully advised of 
the entire transaction. Gates explained the manner and 
purpose of his employment of plaintiffs, and also stated the 
character of the services rendered by the pl9.intiffs. The 
commissioners knew they had never employed plaintiffs, or 
in any manner authorized the district attorney to employ 
them. They knew that plaintiffs had rendered legal services 
in the suit of The Virginia and Truckee Railroad Co. v, 
Lyon County, and were aware of the exact position of all the 
parties. It was within their power to reject the claim in toto. 
But with knowledge of all the material facts, and after fxdl 
discussion upon the merits of the bill, they deliberately 
allow plaintiff $400. "Why? Because the commissioners 
knew, as testified to by the witness Keith, '* that Clarke had 
performed some services and they were willing to pay him 
what they were worth and would allow $400." This allow- 
ance can not be considered, as claimed by the learned coun- 
sel for appellant, a gratuity. The order was unconditional. 
It may have been and doubtless was intended by the com- 
missioners as full compensation for the services rendered by 
plaintiffs. But it was a recognition upon the part of the 
commissioners that plaintiffs had rendered legal services for 
and on behalf of Lyon County, and amounted to a ratifica- 
tion of the unauthorized employment of plaintiffs. By such 
action the commissioners bound Lyon County to pay plaint- 
iffs whatever amount their services were reasonably worth; 
and that question, owing to a difference of opinion between 



190 SUPEEME COUET OF NEVADA. [Jak., 

Dalton V. Bowker. 

ihe commissioners and plaintifEs, has been submitted to and 
detennined by the jnry. 

Viewed in the light of all the evidence contained in the 
present record, we ihink tiie insfamction given by the court 
was fully supported by the evidence, that it correctly stated 
the propositions of law, and was not calculated to mislead 
the jury. 

The other objection urged by appellant that plainti& 
can not maintain their suit because the claim, after the allow- 
ance of $400, was not presented to the county auditor for 
approval or rejection, will not be coiisidered; because the 
objection does not appear to have been made in the court 
below, and is not set forth in the assignment of errors on 
appeal. Corbett v. Jcb, 5 Nev. 204; Meadow Valley Mirdng 
Co. V. Dodds, 6 Nev. 264. 

The judgment of the court below is affirmed. 



PETEE DALTON, Respondent, v. JOHN S. BOWKER, 

Appellant. 

MxAsuBE OF Damaoes ON Bbeaoh of Wabbamtt of Title. In case of a breaoh of 
warranty of title of real estate, where there has been no fraud or conoealment, 
the measure of damages is the value of the property at the time of side, to be 
ascertained by the purchase-money, with interest thereon and the costs expended 
in defense of the title; and when the eviction is partial, the damages Will be ap- 
portioned to ihe measure of value between the property lost and the property 
preserved. 

Bakaoes on Wabbantt, fob Eviction — "Pbesbnt Valttk" not Belevant. 
In a suit for breach of warranty of titie, an instruction which directs the jury 
to consider the value of the property lost at the time of trial as, the measure of 
damages, is error. 

Wabbantt of Title — ^Evidenob of Eviction and of Supebiob Title. In an 
action for breach of warranty of title, the judgment roll in a previous action by 
the same plaintiff against tiie evictors in which he failed to recover the prem- 
ises warranted, is admissible in evidence as against any person who was neither 
party nor privy to it only for the purpose of showing an eviction: it is not even 
prinna facie evidence that such eviction was by titie paramount. 
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BusACH OF Wabbanty OF TiTLE— YoucHER OF Warrantob. In case of warranly 
of title, where- there has heen an eviction, the party evicted upon sning the evio- 
tor may notify his warrantor of the commencement of such action and require 
him to assist in its prosecution; and in such case the warrantor will be bound 
by the proceedings; bnt to have snch effect the notice should be Qnequivocal, cer- 
tain and explicit; and a mere notice before suit of an intention to sue and to in- 
sist upon the warraniy is not sufficient. 

Wareantob OF TiTLtf HAT BE YoDCHBD TO pROSBCUTB EviCTOB. When the vendor 
of land with warranty of title is properly notified of the pendency of an action 
by the vendee to recover it from an evictor and afforded an opportunity to asnst 
in the prosecution, he becomes in effect the real party in interest; the same as if 
the vendee were the defendant in the action and tiie vendor were vouched to 
defend. 

CONSTBUCTION OF DbED OF LaND "AND ALSO PBIOB RIOHT TO USB" WaTBB. 

Where a deed conveyed a tract of land "and also the prior right to use for irxi- 
gation and other farming purposes the one-half of the waters of Thomas Greek, 
the natural channel of which is situate in and through the above described land," 
and warranted " the titie to said land and the use of said vrater": Mddt that the 
water right warranted was not the mere right of a riparian owner, which would 
have passed by a deed of the land; but that the language employed and the use 
of the word " also " meant something in addition to the land and its incidents. 

Bight to Use of Wateb as Distinct fbom Land. Bunning water, as long as it 
continues to flow in its natural channel, can not be made the subject of private 
ownership except as a right incidemt to property in land; but a right may be 
acquired to its use by appropriation, which will be regarded and protected as 
property. 

Meaning of word *'Also'' m Deed. The word "also" as used in a deed 
granting specific land " and also " a right which is not necessarily an incident of 
snch land, implies something in addition to the land. 

If One Party Testify to Conversation, the Other Party May also Testify to 
IT. In an action between the grantor and grantee of a deed, where it is a mate- 
rial question which of several streams was meant by the conveyance of a right 
to use the waters of " Thomas Creek'' : Held, that if plaintiff testify to any conver- 
sation between himself and defendant relative thereto, defendant has a right to 
state his recollection of what was said and testify in regard to the same conver- 
sation. ' 

Appeal from the District Court of the Second Judicial 
District, Washoe County. 

The facts are stated in the opinion. The appeal was bj 
defendant from the judgment and an order oyerruling his 
motion for new trial. 

Marshall & Blair, for Appellant. 

I. The only estate conveyed by the deed from Bowker to 
Dalton is that described in the granting part thereof, and 



192 SXJPEEME COURT OF NEVADA. [Jan., 

Dalton V. Bowker. 

any covenants therein can only apply thereto. All after the 
granting clause in reference to the waters of Thomas Creek 
is mere surplusage and adds nothing to the effect or force of 
the deed either explanatory or otherwise. It does not 
amount to a grant of a water right, and conveys no more 
than the riparian rights naturally belonging, appurtenant 
and incident to the land granted. Crosley v. Parker, 4 Mass. 
110; CcyrUn v. Healy, 20 Pick. 514; 4 Kent, 467. 

n. No latent ambiguity in the deed is shown and parol 
testimony in relation thereto was inadmissible. The court 
could not legally assume the existence of a latent ambiguity. 
2 Kent, 720, note c. ; 1 Greenleaf, Sec. 297, et seq. But if 
the court was right in admitting testimony of plaintiff to 
explain the deed in any respect, it was clearly wrong in ex- 
cluding the testimony of the defendant upon the same point. 

m. Even if plaintiff sustained damage, it was damage 
without injury; because it is shown by the testimony that 
the property conveyed by Bowker to Dalton was and is 
worth much more than the purchase-price thereof, exclusive 
of all water and water rights whatsoever. And it is well 
settled that the measure of damages upon covenants of war- 
ranty IS the purchase-price with interest. 4 Kent, 529-531, 
and cases there cited. But in this case the verdict was for 
the value, not the purchase-price paid. And necessarily so 
xmder the instructions of the court below. 

IV. Bowker could not be affected by the judgment or 
decree in the case of Dalton v, Libby & Lamburth, because 
that was only in relation to waters of Thomas Creek above, 
out of and beyond the land conveyed by Bowker to Dalton 
and to which his deed ean by no construction be made to 
apply; for there is no grant of water or a water right except 
such as necessarily may have been incident and appurtenant 
to the land granted. 

V. The notice served on the defendant on April 14, 
1871, was insufficient, as no suit had then been commenced 
and none was commenced until on or after April 24. Such 
a notice to be effective must be distinct and tmequivocal 
and expressly require the party bound by the covenants to 
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appear and defend the adverse suit. Bawle on Oovenants 
for Title, 229-257. 

VI. Upon the failure of title in a specific part only of 
the subject of the sale, as in this case, the purchaser can 
recover only a portion of the price paid in a ratio to the 
amount of the part from which he was evicted, or the pro- 
portion which it bears to the price of the amount of the pur- 
chase-money. Morris v. Phdps, 5 Johnson, 56; Bawle on 
Covenants for Title, 90-91, 319-322; Demmick v. Lockwood, 
10 Wend. 142; Whitney v. Detoey, 15 Pick. 428; Catlin v. 
EurUtmrt, 3 Vt. 403. 

Eaydon & Cain, for Bespondent. 

I. The deed from Bowker to Dalton conveyed an unre- 
stricted right to use one half the waters of Thomas Creek 
by priority anywhere on, above or below or on either side, 
for irrigation and other farming purposes, without any limi- 
tation of its use to the land conveyed. It mentions merely 
as a description of tihe Thomas Creek intended to be con- 
veyed, that it is the Thomas Creek the natural channel of 
which is " situate in and tihrough the above described land. " 
McDonald v. Bear Bivtr Co. 13 Cal. 220; Ripley v. Wdch, 
23 Cal. 452; Myrria v. Btcknell, 7 Cal. 261; Davis v. Gale, 32 
Cal. 34. Defendant did not purport to convey in his deed a 
right as riparian owner — that would have passed as an ap- 
purtenance. Irrigation, except to a very limited amount, is 
not a riparian right. VansicMe v. Haines, 7 Nev. 249. See 
also, Ophir Co. v. Carptnter, 4 Nev. 153; Lobdell v. HaU, 3 
Nev. 516; IxMeU v. RaU, 2 Nev. 277. 

n. The point urged that as Bowker was not a party to 
the suit of Dalton v. Libby & Lamburth he was not bound 
by it, is subversive of the whole doctrine of suits on cove- 
nants of warranty. Acts of trespass, it is true, make no 
breach of such covenants; but when in a suit commenced to 
eject an evictor !he pleads and maintains a superior adverse 
title, he shows by adjudication that he is no trespasser but 
a lawful claimant. The decree in Dalton v. Libby & Lam- 
burth was conclusive that they lav^fuUy claimed three-fifths 
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of the one-half of the waters of Thomas Creek, conveyed 
and warranted to Dalton. See 2 Greenleaf, g 244. 

m. The notice by Palton to Bowker was abundantly 
sufficient to put Bowker on his industry to maintain the 
title conveyed by him. Dalton could not compel him to 
sue; but as, if Libby and Lamburth, the persons whom he 
afterwards sued, remained in possession five years he 
woidd lose his right to the water and his recourse on the 
wikrranty, it was incumbent on him to commence suit. See 
1 Abbott's Forms, 344. 

lY. The point that the estate granted was the land and 
not the water, because only the land is mentioned in the 
granting clause of the deed, is clearly in misapprehension of 
what tihe granting clause in a deed means. The prior right 
to use half the waters of Thomas Creek for irrigation and 
other farming purposes is granted by and in the granting 
clause or part of the deed. The deed first grants the land 
and then grants the use of the water before the appurte- 
nance clause, by the use of the word "also," without rep- 
etition of the words "bargain, sell, grant and convey." 



By the Court, Hawley, J. : 

This was an action upon a covenant of warranty. It ap- 
pears from the testimony that on May 4, 1870, appellant 
Bowker conveyed to respondent Dalton a quarter section 
of land. After a proper description of the land, the 
following language is inserted in the deed, viz: "also, the 
prior right to use for irrigation and other farming purposes 
the one-half of the waters of Thomas Creek, the natural 
channel of which is situate in and through the above de- 
scribed land. " By a covenant contained in said deed, Bow- 
ker "warrants the title to said land and the use of said 
water, and will defend the same against all persons lawfully 
claiming eiliier said land or water. " 

On the 14th day of April, 1871, Wm. Libby and Thomas 
Lamburth diverted aU the water flowing down the natural 
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channel of the stream which passed througL the land con- 
yeyed to Dsdton^ so as to depriye him of the use thereof 
either for " irrigation or farming purposes. " On the same 
day (April 14, 1871) Dalton served upon Bowker the fol- 
lowing notice: ♦ 

''Eeno, Washoe County, April 14, 1871. 

John S. Bowker, Esq. ^ ^ You are hereby notified 
that Wm. Libby ^nd Thomas Lamburth have on this day 
* * deprived me of the use of all the water of Thomas 
Creek running down through the farm sold and conveyed by 
you to me, to wit: [Here follows a description of the 
land] ; and you are hereby notified that I shall commence 
suit against said Libby and Lamburth to determine the title 
to said water to the extent of one-half of said creek, and 
that I shall hold you to your "Warranty of the title to me 
to the use of one-half of the water of said Thomas Creek 
and to your covenant to defend the same against all persons 
lawfully claiming said water. * * Peter Dalton." 

On the 21st day of April, 1871, Dalton commenced an 
action against said Libby and Lamburth in the district court 
of Washoe County, to recover "one-half of the waters of 
Thomas Creek,'* alleging that the natural channel of the 
creek "runs through the land" conveyed to him by Bow- 
ker. Said cause was tried, and resulted in a decree from 
the court that plaintiff [Dalton] was entitled to two-fifths of 
all the waters of Thomas Creek, described in his complaint, 
and that defendants [Libby and Lamburth] " were entitled 
to the other three-fifths of the one-half of the waters of said 
Thomas Creek." 

The present suit was commenced by plaintiff [Dalton] to 
recover of defendant [Boyjrker] the damages alleged to have 
been sustained by reason of defendant's failure " to warrant 
the title to said water." Plaintiff, obtained judgment for 
$975 and costs Defendant appeals. 

Upon the trial of the case the court gave the following 
charge to the jury: "If the jury believe from the testimony 
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that this plaintiflf purchased by deed for a valuable con- 
sideration from the defendant the 'prior right to use 
for irrigation and other fanming purposes, the one-half 
of the waters of Thomas Creek, the natural channel of 
which is situate in and through' land conveyed by the same 
deed * * * ; that the defendant, by said deed, cov- 
enanted with the plaintiff to warrant and defend such prior 
right to use for irrigation and other farming purposes the wa- 
ter named in the deed; that by the lawful claim of one Libby 
and one Lamburth and by virtue of a decree of this court 
the plaintiff was deprived of three-fifths or less of the 
said water; that the defendant was by the plaintiff notified 
of the litigation in which such decree purports to have been 
entered before tihe commencement thereof in court; that in 
and about such litigation the plaintiff was necessarily put 
to expense for attorney's fees for the defense of such title; 
then the defendant was bound by the result of such decree 
and such covenant was broken * * * ; and the jury will 
proceed to ascertain from the testimony what, if any, part 
of such water the plaintiff was so practically deprived of ; 
what, if anything, was the value of such part of such water; 
what, if anything, was a reasonable attorney fee; and you 
will find a verdict for plaintiff and designate in your verdict 
the amount, if any, in the aggregate of damages in such 
manner sustained by the plaintiff." Defendant excepted to 
the giving of this charge. 

The instruction is clearly erroneous. It fails to state the 
true measure of damages to which plaintiff is entitled in the 
event of a recovery. By it the jury were to consider "what, 
if anything, was the value of such water." It is silent as 
to the time when this value is to be assessed; but it is 
evident from the testimony that it was the value at the time 
of trial that was to be considered by the jury. 

The authorities in the different states upon this question 
are not uniform; some holding that the damages should be 
measured by the value of the land at the time of the eviction; 
others, following the rule of the common law, tihat the 
value of the land at the time of sale as ascertained by the 
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purchase-money, together with interest and costs of eviction, 
constitutes the true rule by which the damages should be 
ascertained. 

As this question has neyer been decided in this State we 
have examined the authorities pro and co7i with great care. 
By adopting the rule that the measure of damages should 
be limited to the consideration money and interest there is 
an absolute certainty by which the decisions of courts and 
juries can readily be determined. The parties ought not to 
complain of any hardship or injustice. The vendor sells for 
a certain sum and warrants the title to the property, and if 
there is an eviction he knows exactly what he will have to 
pay, and the vendee knows what he will receive. The ven- 
dee has the opportunity of examining the title before pur- 
chasing. If not satisfied with the title and the usual cove- 
nant of warranty, he has the right to insist on having other 
covenants inserted or he need not complete the purchase. 
By adopting thouother rule it would be impossible for the 
vendor to know to what extent he would be called upon for 
damages in the event of eviction, and the vendee would 
have no security as to the amount he should receive. ' * When 
land is sold," says Walker,* J., in Thrdkdd's AdirCr v. 
FikzhugKs Exr, 2 Leigh, 461, "the existing state of things, 
the present value and situation of the land, are the subjects 
in the minds of the parties : it is this land as it now is, that 
is bought and sold and warranted. Is it not most natural then 
to suppose that the parties mean that the purchase-money, 
the standard of value to which they have both agreed in the 
sale, shall be the measure of compensation if the land be 
lost? They seldom look into futurity to specidate upon the 
chances of a rise or fall in value. If they did, the views of 
buyer and seller would probably be very different and, what- 
ever they might be, could form no part of the contract nor 
enter into its construction. What is it that the seller war- 
rants ? The land itself. Does this warranty either by force 
pf its terms or by the intention of the parties extend to any 
future value which the lands may reach?" We think not. 
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Where there has been no fraud or conceahnent, we are 
satisfied that the value of the property at the time of sale^ 
to be ascertained by the purchase-money, with interest 
thereon and the costs expended in defense of the title, is the 
measure of damages to be recovered; and where the eviction 
is partial (as in the case at bar) the law will apportion the 
damages to the measure of value between the property lost 
and the property preserved. The measure of damages in 
such cases is the value of the part to which the title had 
failed taken in proportion to the price of the whole prop- 
erty purchased, (the whole computation being on the basis 
of the consideration money.) 

The views we have expressed are supported by numerons 
authorities. Rawle on Covenants for Title, 90, 91, 318,; 
Stoats V. Ten JEych, 3 Caines, 112; WUson v. WUson, 25 N. 
H. 229; KeUy v. The Dutch Chwrch of Schenectady, 2 Hill, 
116; Pitcher v. Livingstone, 4 Johns. 6; OauJMns et al. v. 
Harris, 9 Johns. 324; Bender v. Promberger, 4 Dall. 442; 
McNair v. Compton, 35 Penn. State, 25; Cox v. Henry ^ 32 
Penn. 18; Nutting y. Herbert, 35 N. H. 127; Fbsterv. Thomp- 
son, 41 N. H. 379; Cox's Heirs v. Strode, 2 Bibb, 273; Jack- 
son y. Turner, 5 Leigh, 119; Haffert's Heirs v. Buchetts, 11 
Leigh, 89; JElUott v. Thompson, 4 Humph. 101; Bennett y. 
Jenkins, 13 Johns. 50; Kinney v. Watts, 14 Wend. 40; Peters 
V. McKeon, 4 Denio, 549; King v. Kerr, 5 Ohio, 155; Hunt 
V. Ortvig, 17 B. Monroe, 73; BeavplandY. McKeen, 28 Penn. 
State, 129; PhiMpsY. Reichert, 17 Ind. 120; WUeyY. Hoioard, 
15 Ind. 169; Major v. Dumnavant, 25 His. 262; Morris v. 
Phelps, 5 John. 56. See also, Sedgwick on Damages, 182; 
4 Kent. Com. 477, 580, 581. 

Li this case it appears that the land, water right and some 
personal property not mentioned in the deed were purchased 
for a gross sum without placing a specific value on each or 
any particular part. If, therefore, plaintiff is entitled to 
recover anything, it must be the value of the property lost 
in proportion to its relative value and importance when 
taken in connection with the whole. 

The instruction is also objectionable in so far as the same 
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relates to the effect to be giyen to the notice, which was 
served upon defendant on the 14th day of April, 1^1. It 
will be observed that upon the trial of the case the plaintiff 
was permitted against the objections of defendant to intro- 
dnce in evidence the judgment roU in the suit of Dalton v. 
Libby and Lamburth, for the purpose of proving that plaint- 
iff Dalton had been evicted by a superior title. 

The judgment roll, under the testimony given upon the 
trial, was only admissible for the purpose of showing an 
eviction. It was not even prima fade evidence tihat such 
eviction was under title paramount as against this defendant, 
who had not been a party or privy to the proceedings. 
Kawle on Covenants for Title, 237; Sisk v. Woodrvff, 15 
His. 15; Prewitt v. Kenton, 3 Bibb. 282; Defvour v. Johnson, 
3 Bibb. 410; Cox v. Strode, 4 Bibb. 4; Fidds v. Hunter, 8 
Mo. 128. 

When this plaintiff commenced suit against Libby and 
Lamburth he might have relieved himself from the burden 
of proving in the present action the validity of the title of 
libby and Lamburth to the property in litigation in that 
suit, by notifying this defendant of the commencement of 
that action and requiring him tcucome in and assist in the 
prosecution of that case. In order to have made the result 
of that suit conclusive upon this defendant a notice should 
have been given him after the commencement of that suit. 
The defendant was not required to stand at the portals of 
justice from day to day to ascertain how, when or where the 
proposed suit was to be commenced. He ought not to be bound 
by any judgment or decree obtained in a suit where he was 
not a party actually or constructively, without an opportunity 
having been afforded him to come in and conduct or assist 
in conducting the proceedings in the case. He is entitled 
to his day in court and to have the opportunity of sustaining 
the title he has warranted. "To have the effect," as was 
held in Pavl v. Whitman, 3 Watts & Sergeant, 409, '' of de- 
priving the warrantor of the right to show title, the notice 
should be unequivocal, certain and explicit. A knowledge 
of the action and a notice to attend the trial will not do. 
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unless it is attended with express notice that he wiU be re- 
quired to defend the title. When the warrantor is properly 
vouched he becomes in effect the real party in interest to 
the ejectment. " 

We refrain from expressing any opinion upon the question 
whether the notice must be in writing or whether it could 
be given by parol. The record before us does not properly 
present that question. ^ 

Upon the argument of thitf case it was claimed by counsel 
for appellant that a judgment against the vendee of land in 
an action of ejectment by him instituted against a third 
person in possession, with notice to the vendor to appear and 
prosecute the action, is no evidence of a better outstanding 
title. The position assumed by counsel is fully sustained 
by the case of Ferrdl v. Alder, 8 Humph. 45. It was there 
held that "where the vendee has been sued, he may notify 
his vendor to appear and defend the suit, and provision is 
made by law for making him defendant; but there is no 
principle by which he can be substituted as a plaintiff in the 
action of ejectment." The opinion in that case is very brief 
and the reasons given by the learned judge fail to convince 
us of the correctness of the doctrine it asserts. When the 
vendor is properly notified of the pendency of such an action 
and afforded the opportunity to assist in the prosecution of 
the case, we are oi opinion that he becomes in effect the 
real party in interest, the same as if the vendee was the de- 
fendant in the action. Does not the law give him the privi- 
lege to appear and prosecute the same as it does to defend? 
and if he fails in either case why should he not be bound by 
the proceedings in the one case as well as the other ? We can 
not perceive any substantial difference. The judgment ob- 
tained against the vendee when he brings suit and properly 
notifies his vendor is as much evidence of an adverse title 
paramount to the vendor's, as it would be when the suit is 
brought against the vendee. See Rawle on Covenants for 
Title, 227, 228 ; and authorities there cited. 

Defendant's counsel strenuously insist that the covenant 
of warranty contained in the deed only applies to the land, 
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and in support of this position claim that the descriptive 
clause in the deed relating to the waters of Thomas Creek is 
surplusage and therefore adds nothing to the force or effect 
of the deed. This position we think untenable. It is un- 
doubtedly true that running water, as long as it continues to 
flow in its natural channel, can not be made the subject of pri- 
vate ownership except as a right incident to property in land; 
but it is well settled that a right may be acquired to its use by 
appropriation, which will be regarded and protected as 
property. If the only interest which defendant had in and 
to the water of Thomas Creek was that of a riparian owner 
then it was entirely useless to insert the additional language 
in the deed, because such a right to the use of the water 
would have passed with the land without inserting the ad- 
ditional clause. But it may be that defendant had, or pre- 
tended he had, acquired an additional right by appropriation 
to a given quantity of water in Thomas Creek **for irriga- 
tion and other farming purposes," and that the words '*the 
natural channel of which is situate in and through the above 
described land " were inserted to designate the particular 
Thomas Creek, the prior rights to the waters of which were 
referred to in the deed. The natural inference to be drawn 
from the language used in the deed is that some additional 
right was intended to be conveyed. The grantor sold a 
specific quantity of land, ** also, the prior right to use * * * 
one half of the waters of Thomas Creek"; that is, to use 
the meaning attached to the word also by lexicographers, the 
grantor in like manner sells, etc., or, in other words, the 
grantor, in addition to "the land above described," conveys 
''the prior right to use * * * one half of the waters of 
Thomas Creek." 

Legal decisions give to the word also the same meaning 
and fully support the views we have expressed. Beatty, C. 
J., in McCwrdy v. The Alpha G. & 8. M. Co., 3 Nev. 37, said 
'* the word also certainly implies something in addition to 
what has gone before." In Panton v. Tefft, 22 HI. 375, it 
was held that ''the word also is never employed to confine 

14 
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or limit what has been already said but is used to denote 
that something else is added to what precedes it." 

There is but one other objection in the record which we 
deem necessary to notice. It appeared from the testimony 
that the stream (Thomas Creek) divided into two equal chan- 
nels at a point about one-half of a mile above the land de- 
scribed in the deed; that such channels did not again join 
together, and that only one of such channels passed through 
the land conveyed to plaintiff by defendant. The question 
then arose whether the name Thomas Creek, as used in tiie 
deed, applied to the stream above the forks (one-half of the 
waters of which flowed down the channel " through the 
land" conveyed to plaintiflf) or whether it applied to the 
stream below the forks (all the waters of which flowed down 
the channel through the land conveyed to plaintiff). To 
determine this question parol testimony was admitted and 
plaintiff was permitted to testify to a conversation which 
took place between himself and defendant prior to the pur- 
chase of the property. The defendant was allowed by the 
court to testify fully as to what particular stream was meant 
by the name Thomas Creek, but was prohibited from testify- 
ing to the conversation which plaintiff had fdready testified 
to. In this ruling we think the court erred. 

It is only necessary here to state that if upon a new trial 
the plaintiff is permitted to testify to any conversation be- 
tween himself and defendant relative to the question as to 
which particular stream — the one above or the one below 
the forks — the name Thomas Creek (as used in the deed) 
referred to, then the defendant should be allowed to state 
his recollection of what was said and to testify fully in 
regard to the same conversation. 

The judgment and order appealed from are reversed and 
the cause remanded for a new trial. 
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HENET WELLAND et al., Appellants, v. MELCHIOE 

HUBEE, Eespondent. 

AcnoN AGAINST MuaNG Pabtneb fob Bpegifio Intebest — Matteb in ISStTE. 
Where nnder a mining partnership between Welland, Gross, Koch and Huber, in 
which each party was to have an equal interest, Huber located 1000 feet of mining 
ground, 400 in his own name and 200 in the name of each of his partners; and 
afterwards Welland, Gross and Koch brought suit against Huber for a dissolu- 
tion and a conveyance to them of their interests in the 400 feet located in tibe 
name of Huber : Held, that the fact that Welland, Gross and Koch had conveyed 
all the interests located in their names to Hnber and declared that they had sold 
out their interest in the mine, constituted no defense, and- that the admission of 
such conveyances, as evidence that Huber had acquired plaintiffs' interests in the 
400 feet located in his name, was error. 

Defense to be Confined to Issue Baised by Pleadings. In a suit to comx)el 
the conveyance of certain miniag ground, where defendant relied upon an 
answer that platntiff was not the owner or entitled to a conveyance : Held, that 
the defense must be confined to the matter set up in such answer. 

Action fob Specific Pebfobmance — Pbevious Demand a Matteb of Costs. 
Where a person has a right to a specific performance, such right depending upon 
the contract and not upon a breach of it, a demand of performance before suit 
brought is only important in reference to the costs of the action and has no 
bearing upon the merits or rights of the parties. 

OosTS IN Equitt— Specific Pebfobmance Cases. Costs in equity are in the dis- 
cretion of the court ; and if a plaintiff unreasonably enforce an equitable right, 
depriving defendant of an opportunity to 'satisfy the claim made against him 
without suit, the relief may be granted without costs or plaintiff may be com- 
pelled to pay defendant's costs. 

BiOHT TO Specific Pebfobmance Withottt Pbevious Demand. Where a party 
located certain^ mining ground in his own name but under contract for another 
person : Held, that there was an implied promise to convey upon request and 
that such other person at once acquired a right to a specific performance, which 
might be enforced in equity without a previous request. 

Appeal from the District Court of the Seventh Judicial 
District, Lincohi County. 

This was an action by Henry Welldnd and Lewis Gross, 
making August Koch a party plaintiff, for the dissolution of 
a mining partnership alleged to exist between them and 
Melchior Huber and a conveyance to said Welland and Gross 
of one hundred feet of mining ground, being a portion of 
foui; hundred feet located in the name of Huber in the 
Huber Ledge, Chief Mining District, Lincoln County. 
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In addition to the findings quoted in the opinion, the 
conrt below found, as facts, that no demand was made by 
plaintiffs upon defendant for the conveyance of any mining 
ground; that there was no proof of a refusal on the part of 
defendant to convey any mining] ground prior to the com- 
mencement of the action; and, ag a conclusion of law, 
*Hhat to' maintain an action for mining ground held by one 
party in trust for another, either as a copartner or under and 
by virtue of an agreement, a demand must first be made for 
the conveyance of the same." 

Upon the facts and conclusions of law as found, the court 
below was of opinion that the defendant should have judg- 
ment for costs; and it was so ordered and entered. Plaintiffs 
moved for a new trial, which was overruled; and they then 
took this appeal from the judgment and order. 

A, B. Hunt, for Appellants. 

I. The issues raised by the pleadings are the fact of the 
formation and existence of the partnership as alleged in the 
complaint; whether plaintiffs and defendant were equally 
interested in the same and equal owners in all mining claims 
located; whether plaintiffs complied in substance with the 
conditions on their part to be performed; and whether the 
mining ground described in the complaint was located by 
and became the property of the copartnership. Each of the 
above issues was found in favor of plaintiffs. 

II. Defendant's answer contained no allegation of any 
purchase by defendant from plaintiffs or either of them or 
from any one else of any portion of the mining ground sued 
for or of any mining ground. The answer is merely, in sub- 
stance, a denial that plaintiffs or either of them are or ever 
were the owners of any part of the ground sued for and loca- 
ted in defendant's name. Under the pleadings all evidence 
given of any sale of any kind whatever should have been 
rejected and stricken out at the trial, as asked by plaintiffs, 
and should have been disregarded by the court as imma- 
terial, irrelevant and incompetent, as foreign to any issue 
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in the case and as in no manner showing or tending to show 
a sale of any portion of the ground sued for. 3 Greenl. on 
Ev. Sec. 355; Hunt v. DanidSy 6 J. J. Marshall, 404; Piatt 
V. VaUieTy 9 Peters, 405; Green v. Covillavd, 10 Cal. 331; U, 
8. Bank v. SchuUz, 3 Ohio, 62; Wheeler v. Schad, 7 Nev. 
212; 2 Bland. 264; 1 Ala. N. S. 330; 1 Dev. & Bat. Ch. 36. 

in. It was immaterial whether or not in point of fact 
the partnership had ceased to exist prior to the commence- 
ment of this suit. Because, if in fact such was the case, its 
legal existence still continued as to all antecedent transac- 
tions, and it is the right and privilege of each one of the 
partners to have his proportion of the partnership effects set 
apart to him. Story on Part. Sees. 92, 97, 325, 326; 1 Story's 
Eq. Sec. 674. 

rV. It is incompetent for any party to introduce parol 
evidence to contradict or vary the express terms of a deed, 
and particularly so when such deed has been offered by 
himself and he claims that it was given for the purposes ex- 
pressed upon its face. Even had the parol evidence given 
at the trial in reference to the sale been competent for any 
purpose, it was incompetent to show that the deeds from 
Welland and Gross conveyed more than 200 feet each, or any 
part of their interest in the 400 feet located in the name 
of defendant. And the doctrine that real estate can be con- 
veyed by intendment in any such case as the one at bar is 
without precedent in this or any other country. 

Bishop & Sahin and J. C. Foster, for Respondent. 

No brief on file. 

By the Court, Belknap, J. : 

The complainants substantially allege : That in the month 
of December, 1871, they and defendant formed a copartner- 
ship for the purpose of discovering and locating mining 
claims; that in consideration of a prospecting outfit furnished 
the defendant he agreed to devote his time and services in 
prospecting for and locating mines in which all of the parties 
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were to be equally interested; tjiat in pursuance of tliis 
agreement defendant proceeded to the Chief Mining District 
and there located the Huber ledge; that said location con- 
tains 1000 feet, — 400 of which are in the name of the de- 
fendant and 200 in the name of each of the complainants. 

Complainant Koch sold all of his interest in the four hun- 
dred feet located in the name of the defendant before the 
filing of the bill. The bill prays for a dissolution of the 
partnership, and a conveyance to Welland and Gross of one 
hundred feet of the four hundred feet located in the name erf 
Huber, and for costs. 

Defendant answering denies having made any agreement 
of copartnership, and that any copartnership between him- 
self and complainants ever existed ; and denies that the 
complainants are or ever were the owners of or entitled 
to a conveyance of the four hundred feet or any part 
thereof. 

The case was tried by the court. The facts found were: 
"That on or about the 25th day of December, a.d. 1871, 
plaintiffs and defendant entered into a verbal agreement to 
prospect for and locate mines, by which it was agreed by 
plaintiffs to furnish provisions, money and a horse for the 
use of deiendsjf.t; and defendant agreed to give his services 
in prospecting for and making locations in Chief Mining 
District, Lincoln County, Nevada, in which all parties were 
to be equal owners;" that the complainants substantially 
complied with their part of the agreement; that under this 
agreement the Huber ledge was located by the defendant; 
that in February, 1872, Gross and Welland each sold two 
hundred feet of the Huber mine to the defendant, and 
"after selling and conveying two hundred feet each in 
the Huber mine they claimed and acknowledged to have sold 
out of said mine, and to have sold their interest in the 
same;" that no copartnership has existed between the par- 
ties since about January 1, 1872. 

The district judge ordered judgment to be entered in favor 
of the defendant; and from the judgment and an order deny- 
ing a new trial this appeal is taken. At the trial the defend- 
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ant introduced in evidence deeds from the complainants 
Welland and Gross for two hundred feet each acquired by 
location and proved that they had afterwards declared they 
had sold their interest in the Hnber mine. From this evi- 
dence the district judge finds as a conclusion of law that be- 
fore the commencement of this action Welland and Gross 
coiiveyed their entire interest in the Huber mine to the de- 
fendant " either by deed of conveyance or by intendment." 

The admission of this testimony for the purpose of prov- 
ing that the defendant had acquired the interest of Welland 
and Gross in the four hundred feet was manifestly erroneous. 
The fact that the defendant was bound to defend upon the 
ground assumed by his pleading and no other, is a sufficient 
answer to the position taken by the district judge. Smith v. 
Claris, 12 Vesey, 476 ; Clarice v. Tarton, 11 Vesey, 240 ; 
Gordons. Oordon, 2 Swanst. 400; Blake v. Marndl, 2 Ball 
& B. 35; Beach v. FuUon Bank, 3 Wend. 573; Woodcock v. 
Bennett, 1 Oowen, 734. 

In James v. McKernon, 6 Johns. 543, upon the question 
whether a defense was properly in issue, Ch. J. Kent said: 
"The good sense of pleading and the language of the books 
both require that every material allegation of this kind 
should be put in issue by the pleadings, so that the parties 
may be duly apprised of the essential inquiry and may be 
enabled to collect testimony and frame interrogatories in 
order to meet the question. Without the observance of this 
rule the use of pleading becomes lost, and parties may be 
taken at the hearing by surprise." 

No demand for a deed was alleged or proven. The object 
of a demand is to place the defendant in default, and with 
some exceptions an action at law for non-performance of a 
contract can only be maintained upon such technical default. 
The New York court of appeals, in Bruce v. Tilson (25 N. 
Y.) say, " The distinction between an action for a specific 
performance in equity and a suit at law for damages for 
non-performance, is this, that in the latter the right of 
action grows out of a breach of the contract and a breach 
must exist before the commencement of the action, while in 
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the former, the contract itself and not a breach of it gives 
the action. A demand of performance before suit brought 
is only important in reference to the costs of the action, and 
has no bearing upon the merits or the rights of the parties." 

Costs in equity are in the discretion of the court, and if 
the plaintiff unreasonably enforces an equitable right, de- 
priving the defendant of an opportunity to satisfy the claims 
made upon him without suit, the relief may be granted with- 
out costs, or the plaintiff may be compelled to pay the costs 
of the defendant. 

If Huber located the four hundred feet in his own name 
in pursuance of the alleged partnership, he did so under an 
an implied promise to convey to the complainants their in- 
terest in it upon request. The complainants at once 
acquired a right to a specific performance, and that right 
could be enforced in equity without a previous request. 

The judgment and order of the district court are reversed 
and cause remanded for a new trial. 



THE STA.TE OF NEVADA, Bespondent, v. ANDEEW 

S. BEOWN, Appellant. 

Larceny op Cattle Stolen in one County and Driven to Another— Venue. 
A person charged with larceny of cattle may be indicted and tried for the ofiFense 
in any county through which he drove them, as well as in the county where they 
were stolen or into which they were driven. 

Aspobtation of Stolen Goods into Anotheb County ax Offense Therein. A 
person stealing goods in one county and carrying them into other counties is 
considered guilty of the crime and may be indicted and convicted in any of such 
counties ; because every act of the thief in the removal of the property and keep- 
ing it from the possession of the owner is, in contemplation of law, an offense. 

Indictment fob Larceny of Pbopebty Beought fbom Anotheb County. If 
property feloniously taken in one county be removed by the thief into another, 
the jurisdiction of .the ofifense may, under section 90 of the Criminal Practice 
Act, be in either ; but an indictment in the latter county must allege the ofifense 
to have been committed in such couftty or that the bringing of the property into 
such county was felonious ; and if it do not, it will not be sufi&cient. 
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Appeal from the District Court of the Eighth Judicial 
District, White Pine County. 

The defendant, having been convicted in the court below 
of the crime of grand larceny and his motion for a new trial 
having been overruled, was sentenced to imprisonment in 
the State prison for the term of three years. 

In its opinion overruling the motion for new trial, the 
court below referred to the question of jurisdiction as fol- 
lows: "The second error assigned was that the court erred 
in denying defendant's motion for a discharge qn the ground 
that the testimony^ showed that the cattle were stolen in Elko 
and found in Nye and consequently the court had no juris- 
diction. The court in . the first place had no right to dis- 
charge the prisoner. The most it could have done was to 
direct the jury to acquit him; and that direction they might 
have disregarded. But the court had jurisdiction. It had 
jurisdiction if the cattle were stolen in Elko and brought 
into White Pine. The testimony showed that they were 
driven through White Pine and into Nye. They were none 
the less brought into White Pine because they went out 
again. The moment they were brought into this county 
the jurisdiction attached, and driving them out again did 
not defeat it." 

/. e/- MaxweU, for Appellant. 

Either Elko County or Nye County had jurisdiction to the 
exclusion of all others. At common law the place where thg 
thing was taken or theft committed had exclusive jurisdic- 
tion. It required the culprit to be brought back with his 
plunder, and not that the outraged citizen should follow him 
with his train of witnesses to obtain redress. Our legis- 
lature extended the jurisdiction so as to include the county 
where the property and thief are apprehendedy but not to 
counties through which they pass only. Suppose the sub- 
ject of the theft be coin or a check, and the thief traverse 
the State with it, what reason could prompt our legislature 
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in giving jnrisdiction to any intermediate comity through 
whi!h he might pass? 

Bobt. M. Clarke, also for Appellant. 

The indictment is fatally defective. It does not charge a 
crime committed within the jurisdiction of the court. It 
should have charged a felonious taking, etc., in T'^ite Pine 
County. 1 Chitty's C. L. 178, 179; 2 Euss. on Crimes, 116, 
117, 118. 

John R. KUtreU, District Attorney, and F. W. Ook, for 
Bespondent. ^ 

The rule of the common law in reference to jurisdiction 
has been changed by our statute, and the meaning of the 
statute has been settled by the case of People v. Bobles, 29 
Cal. 421. The California supreme court in that case con- 
strue the statute, of which ours is a copy, and hold "that 
when property has been feloniously taken in one county and 
brought into another, jurisdiction oi the offense shall be in 
either county. 

By the Court, Hawley, J. : 

Appellant was jointly indicted with one James Parker by 
the grand jury of White Pine County for the crime of grand 
larceny. The indictment alleges " That .the said Andrew S. 
Brown, * * on or about the third day of October, * * (1872,) 
at the County of Elko, State of Nevada, eleven head of cat- 
tle, * * * the personal property of Norman Wines, * * 
then and there being found, feloniously did steal, take and 
drive away. And the said defendants, Andrew S. Brown, 
* * being so in possession of the said eleven head of cattle, 
as aforesaid, did, on or about the seventh day of October, 
^ * (1872), bring each and every of said eleven head of 
cattle * * * into the said County of White Pine, State 
of Nevada, * * *." 

Appellant was found guilty as charged in the indictment. 
There are only two errors assigned in the bill of exceptions: 
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first, that the court erred in refusing defendant's motion 
for a continuance; second, that the court erred in refusing 
to dismiss the cause for want of jurisdiction. From the 
views we entertain of this case it is unnecessary to examine 
or pass upon the ruling of the court refusing a continuance. 

The position contended for by counsel in support of the 
second assignment of error, that the court had no jurisdic- 
tion of the offense because the cattle were driven through 
White Pine County into Nye, is without merit or pretense 
of authority. The law is too well settled to require any 
argument or citation of authorities that defendant under the 
testimony could have been properly indicted and tried in 
either of the Counties of Elko, White Pine, or Nye. 

Upon the argument in this court, counsel for appellant 
claims that the indictment is fatally defective in this, that 
it does not allege the commission of any offense within 
White Pine County. The Criminal Practice Act provides 
that *'when properly feloniously taken in one county by 
* * * larceny has been brought into another county, the 
jurisdiction of the offense shall be in either county." Stats. 
1861, 444, Sec. 90. At common law a defendant charged 
with larceny could be indicted and tried in any county into 
which he took the property. This was upon the principle 
laid down in all the text-books, *'that the possession of 
goods stolen by the thief is a larceny in every county into 
which he carries the goodS; because the legal possession still 
remaining in the true owner, every moment's continuance of 
the trespass and felony amounts in legal consideration 
to a new caption and asportation." 1 Chitty's Cr. L. 
179; 2 Euss. Cr. 116, -1,17, 118; 1 Bishop's Cr. Pro- 
cedure. Sees. 75, 76; 3 Greenl. Ev. Sec. 152. The stat- 
nte has not changed this rule. This question has been 
repeatedly decided under statutory provisions, as well 
as by the rule of the common law; and the courts have uni- 
formly held that a person stealing goods in one county and 
carrying them into other counties is considered as guilty of 
the crime and may be indicted and convicted in either 
county; because every act of the thief in the removal of the 
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property and keeping it from the possession of the owner 
is, in contemplation of law, an offense. Haskins v Peophj 
16 N. T. 348; The Peoph v. Smith, 4 Parker, Cr. E. 255; 
State V. Douglas, 17 Me. 195; Commonwealth v. Cousins, 2 
Leigh, 708; State v. SomervUle, 21 Me. 19; State v. Under- 
wood, 49 Me. 185; Morrisseyy. People, 11 Mich. 329; State v. 
Seay, 3 Stewart (Ala.) 130; Aaroon et al, v. State, 39 Ala. 689; 
People V. Mellen, 40 Cal, 654. This principle being so well 
established, it follows that the offense should have been 
alleged in the indictment to have been committed in the 
county where the indictment was found. 

In Haskins v. People, the goods were stolen in Cayuga 
County and brought into Onondaga County. The indict- 
ment alleged the offense to be in Onondaga County and the 
defendant objected to the indictment for that reason. Denio, 
C. J., held the indictment to be sufficient, and in deciding 
the question said: *'It was unnecessary, and I think it 
would have been erroneous, to have set out in the indictment 
the offense in Cayuga County. The courts in Onondaga 
County had no jurisdiction of that transaction, as a distinct 
offense. It was simply matter of evidence, to characterize 
what was done in Onondaga, and to show the quality of that 
act. * * * * In the case of an indictment for a simple 
larceny, found in a county into which the thief has carried 
the properly stolen in another county, the law adjudges that 
the offense was in truth committed there, and hence there is no 
occasion for a statement in the pleading of what occurred in 
the otRer county. " 

In Morrissty v. People it was held that the indictment 
** must state the crime for which the prisoner is tried, but it 
need not and should not state the evidence by whieh it is to 
be proved. " In People v. Mellen, cattle were stolen by de- 
fendant in the County of Sacramento, and were afterwards 
driven to the County of Tuba, where they were found in the 
possession of defendant. The indictment alleged the offense 
to have been committed in Yuba County. Rhodes, C. J., in 
delivering the opinion of the court said : ' * The statute does 
not prescribe the form of the indictment * * but the 
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offense is considered as committed in each county into which 
the thief carries the property * *. It is accordingly held, 
that it is proper to charge the thief with the commission of 
the offense in the county into which he took the property. 
Some of the cases hold that it is not improper to charge 
him, also, in the same indictment, with the commission of 
the larceny in the couniy where the property was first stolen; 
but none of the cases brought to our notice hold that it is 
necessary." 

In the case at bar the indictment should have been drawn 
locating the venue in White Pine County. For ^aught that 
appears in the indictment, the asportation in Elko County 
may have been such as to render the defendant liable to a 
conviction for larceny there and still the possession in White 
Pine be lawful, or the owner of the stolen property before 
it was brought within the limits of White Pine County may 
have made a transfer of his right to the prisoner or consent- 
ed that he should take it into White Pine. If proper to 
have set forth the offense in Elko County the indictment 
would still be fatally defective in not stating that the act of 
defendant in bringing the cattle into White Pine County 
was felonious. 

The indictment fails to charge that any offense was com- 
mitted within the county where it was found. The judg- 
ment must be reversed; and as the indictment is radically 
defective, the court below will submit this case to another 
grand jury. 

It is so ordered. 



THE STATE OF NEVADA, Eespondent, v. AH TOM 

d als., Appellants. 

Gbdonal Law— Declaration of Co-defendant after Offense not Evidence 
AGAINST Others. On a trial of Ah Tom and others for grand larceny, where 
the State was permitted, under objection, to prove the declarations of Ah Tom, 
made several days after the larceny and not in the presence of his co-defendants, 
to the effect that he was innocent but he knew them to be guilty: Heldy clearly 
error as against such co-defendants. 
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DboiiAsatiqns of Defendant Exoulpatino TTursETiF and Inculpating Co- 
defendants. A mere gratuitous assertion by one of several defendants charged 
with crime, exculpating himself and inculpating his co-defendants, should never 
be received as evidence against any one but himself. ^ 

Bevebsal of Conviction fob Want, of Competent Evidence. If there is no 
competent evidence to sustain a verdict of conviction, the judgment, on the point 
being properly presented, will be reversed. 

Appeal from the District Court of the Second Judicial 
District, Washoe County. 

The defendants, Ah Tom, Ah Ping, Ah Mok and Ah Loy, 
were indicted at the January term, 1872, of the court below 
of the crime of grand larceny, for stealing at Beno, Washoe 
County, on October 26, 1871, $517 60 in coin, a watch, chain, 
pistol, and other articles, together with a trunk, the property 
of one Ah Fung. It appears that on the day before the loss 
of his property, Ah Fung arrived at Beno with his trunk 
and meeting Ah Tom, with whom he had been acquainted 
for several years, stated that he intended in a day or two to 
go to San Francisco, and requested to be allowed to leave 
his trunk in Ah Tom's cabin, at the same time desiring to 
know if it would be safe; that Ah Tom replied it would, as 
no one else lived there but his relations Ah Mok and Ah 
Ping; that he and Ah Tom then carried the trunk to the 
cabin, where Ah Fung opened it and showed Ah Tom that it 
contained the money and other articles mentioned in the in- 
dictment; that the next day Ah Fung went again to the cabin 
and found Ah Mok, Ah Ping and Ah Loy there; that he 
opened his trunk in their presence and took out $20, to pay 
his fare to San Francisco, and they saw his money and other 
property in the trunk; that a little more than an hour after- 
wards he met Ah Tom and the two went in Company to get 
the trunk, but it was gone; that at Ah Tom's suggestion 
officers were employed and a reward of $100 offered by Ah 
Fung for the recovery of the property, but it could not be 
found. 

The prosecuting witness, after stating the above facts, 
testified that a few weeks afterwards Ah Tom went to San 
Francisco; that he followed him and demanded he should 
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pay the money; that Ah Tom refused to do so; that he then 
complained to the head Chinese merchants at San Francisco 
about the matter, and they had a meeting, at which he and 
Ah Tom were present. The witness then offered to repeat a 
statement made by Ah Tom at that meeting as to the prop- 
erty having been taken by the defendants, Ah Ping, Ah Mok 
and Ah Loy. Defendants objected on the grounds that 
such declarations were not made in the presence of the other 
defendants; that no complicity was shown between defend- 
ants, and that such declarations were not competent testi- 
mony against them. The court overruled the objections and 
defendants excepted. Witness titien testified that .Ah Tom 
first said he knew nothing about the taking of the properly; 
afterwards he said he had nothing to do with it, but Ah 
Mok, Ah Ping and Ah Loy took it; that he would go back 
to Beno and get them to pay $400 to settle the matter, and 
that he would do so because it was taken from his house. 

Counsel for defendants then moved to strike out the testi- 
mony of Ah Tom's declarations at San Francisco in so far 
as it affected Ah Mok, Ah Ping and Ah Loy, which motion 
was refused, and they excepted. The witness proceeded to 
testify that he returned to Beno, saw Ah Ping and Ah Loy, 
told them what Ah Tom had said; that they told him all the 
money was gambled off, but they would give him $100 to 
settle the matter, and that eacli one said he had not stolen 
the money, but it was somebody else. Some two months 
afterwards different articles of the stolen property were found, 
some in Ah Ping's room, some in Ah Loy's. 

Another witness. Ah Toe, testified that *' on the 26th of 
October, 1871, at 5 o'clock and 15 minutes," he saw Ah Ping, 
Ah Mok and Ah Loy near Ah Tom's cabin. Ah Ping and 
Ah Loy were carrying a trunk, and Ah Mok was shutting the 
door. 

There was considerable other testimony, that for defendants 
ahnost directly contradicting that on the part of the State; 
but there was substantially nothing more to implicate Ah 
Tom than is indicated above.' 
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The defendants having beei^ convicted, and their motion 
for a new trial overruled, were sentenced to imprisonment 
in the State prison, Ah Tom, Ah Ping and Ah Loy for five 
years and Ah Mok for one year. They all appealed from the 
judgment and order. 

Robert M, darhe, for Appellants. 

The defendants were jointly indicted and jointly tried for 
the crime of grand larceny. There was no evidence legal or 
otherwise connecting Ah Tom with the oflfense. As to the 
other defendants there was no evidence, except the statement 
of Ah Tom and the constructive' possession of part of the 
goods, criminating them. But the statement of Ah Tom in- 
culpating the other defendants and exculpating himself was 
clearly incompetent. And the constructive possession of 
part only of the property by some only of the defendants was 
clearly insufficient to justify conviction. 

There was error in admitting the statements of Ah Tom 
as evidence against Ah Mok, Ah Ping and Ah Loy; also in 
admitting evidence showing that two months after the lar- 
ceny, a portion of the stolen property was found in a house 
occupied in part by some of the defendants. Even recent 
actual and exclusive possession of stolen property is not 
alone sufficient to support a conviction for larceny. 
20 Cal. 177 ; 28 Oal. 51 ; Wharton, Sec. 728. Nor was 
evidence showing the property found in a house, occupied by 
some of the accused in common with others not accused, 
either sufficient or competent. Wharton, Sec. 728; Eoscoe 
Ev. 18; 3 Greenleaf Ev. Sec. 33. There was therefore no 
legal evidence to support the verdict. 

i. A. Buckner, Attorney General, for Respondent. 

By the Court, Hawley, J. : 

This appeal is taken from an order of the district court 
refusing a new trial and from the judgment. The defend- 
ants were jointly indicted and tried for the crime of grand 
larceny. 
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During the trial of the cause the State was allowed to in- 
troduce in evidence certain declarations made by the defend- 
ant, Ah Tom, to Chinese liierchants in San Francisco sev- 
eral days after the larceny was committed, to the effect that 
he was entirely innocent of the offense but knew that his 
co-defendants were guilty. Neither of the other defendants 
were present when this statement was made. The admission 
of this testimony against the objections of defendants. Ah 
Mok, Ah Ping and Ah Loy, was clearly erroneous. 

If there had been complicity between all of the defendants 
in the commission of the offense, the declarations made by 
either after the commission of the offense could not be used 
as evidence against the other defendants. A mere gratuitous 
assertion made by a defendant charged with crime, excul- 
pating himself and inculpating his co-defendants, should 
never be received as evidence against any one but himself. 
1 Phill. Ev. 97; 1 Greenleaf Ev. Sec. Ill; CammomveaUh v. 
Hunter, 7 Gratt. 644; U. S. v. White, 5 Cranch C. 0. B. 42; 
State V. Hanney, 2 Dev. and Bat. 390. 

The admission of this testimony was calculated to mis- 
lead the jury to the prejudice of the defendants, Ah Mok, 
Ah Ping and Ah Loy, and was such an error of law as neces- 
sitates a reversal of this case as to them. 

Is the testimony contained in the bill of exceptions suffi- 
cient in law to sustain a conviction against the defendant 
Ah Tom ? Entertaining the opinion that appellate courts 
should never disturb the verdict of a jury upon this ground 
when there is any legal evidence tending to prove defend- 
ant's guilt, we have carefully examined the record in this 
case and have arrived at the conclusion that there is no 
competent evidejice to sustain the finding of the jury against 
the defendant Ah Tom. 

The judgment and order appealed from are reversed and 
the cause remanded for a new trial. 

15 
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W. p. WAEEEN et cd., Appellants, v. JOHN QUILL d 

cd., Eespondents. 

AomoN NOT Maintainable by Married Woman PiiAintut wtthotjt Proper 
Ayerments. In a salt by W. P. and Olive Warren for diversion of water, where 
it appeared on the trial that Olive was the wife of one Haven and the complaint 
was amended by substituting her true name but without adding any averments 
of her right to sue alone : Held^ that the admission of evidence on such an 
amended complaint against defendants' objection was error. 

Appeal from the District Court of the Second Judicial 
District, Ormsby County. 

This was an action by W. P. Warren and Olive Warren 
against John Quill and Timothy Conley for damages for 
diversion of a stream of water from premises alleged to be- 
long to plaintiffs in Ormsby County, and for an injunction to 
restrain future diversion. On the trial it appeared that the 
premises had been originally conveyed to W. P. and Olive 
Warren, but that since that time and before the commence- 
ment of this suit Olive had intermarried with Isaac Haven; 
upon the coming out of which fact plaintiffs' counsel asked 
and obtained leave to amend the complaint by making Olive 
Haven a party plaintiff instead of Olive Warren. Defend- 
ants excepted. • Defendants then objected to the admission of 
any testimony under the amended complaint, for the reason 
that the action could not be sustained under the averments 
of the complaint as so amended. Their objection was over- 
ruled. They afterwards moved for a non-suit on the ground 
that the proofs did not support or conform to the allegations 
of the complaint, which motion was denied; and judgment 
was rendered and entered for plaintiffs, perpetually enjoin- 
ing defendants from any further diversion of the stream de- 
scribed in the complaint. 

Defendants next moved for a new' trial upon the grounds 
mainly that there was error in admitting any evidence on the 
trial after it was showif that Olive was at the commencement 
of the action a married woman, cohabiting with her husband; 
and that there was error in allowing the action to proceed in 
the name of Olive Haven — the proof showing her to be a 
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married woman cohabiting with her husband and it not 
being alleged or proved that the suit concerned her separate * 
property or was between herself and husband. The motion 
for a new trial having been granted, plaintiffs took this ap- 
peal from the order. 

Bobert M. Clarke, for Appellants. 

Wm, Patterson, T. D, Edwards, and Ellia & King, for Re- 
spondents. 

By the Court, Whitman, 0. J. : 

A decree of injunction against respondents was a3et aside 
and a new trial granted; whence this appeal. No special 
reason for the order is given; but warrant therefor is found 
in error of law occurring at the trial and excepted to by 
respondents. The complaint was by W. P. and Olive War- 
ren. On the examination of the former, it appeared that 
his co-plaintiff was at the time of suit brought and then 
a married woman, by name Olive Haven. On appellants' 
motion, the complaint was amended by the substitution of 
the latter name and thus the trial proceeded, against the 
objection of respondents to l;he admission of evidence under 
the amended complaint,- in which was no averment of Olive 
Haven's right to sue alone. To the overruling of their 
objection respondents excepted. This was well taken. 

The order granting a new trial is affirmed. 



WILLIAM SKTEME, Eespondent, v. THE OCCIDEN- 
TAL MILL AND MINING COMPANY et als., Appel- 

. LANTS. 

Complaint on Mechanics' Liens — Omission op Allegation op Time of Filing. 
Where a complaint to f oreiclose mechanics' liens failed to show that they were 
filed within six months before the commencement of the action : Reld, that the 
omission was one which should be taken advantage of by demurrer, and that 
after issue joined and decision rendered on the merits the pleading would be up- 
held by every legal intendment. 



220 SUPEEME COURT OF KEVADA. [Jan., 

Skyrme v. Occidental Mill and Mining Go. 
. 1 

BiTFFioiENCY OF OoMFLAiNT TO FoBEOLOSE MECHANICS' LiEKS. The Sufficiency of a 
complaint for foreclosure of mechanics' liens is to be determined by the statute; 
and if there is a substantial compliance with the requirements of the statute it is 
sufficient. 

l^OHAKics' Liens Assignable. Mechanics' liens are assignable and may be 
enforced by an action in the name of the assignee. 

Assignment of Mechanics' Liens fob Pubpose of Suit. Where various holders 
of mechanics' liens assigned to one upon an understanding that he was to bring 
suit in his own name, each assignor to bear his proportion of the expense incur- 
red and to share pro rata in the amount realized: Held, that a suit by such 
assignee on all the liens might be maintained. 

WoBDS USED IN ASSIGNMENT OF MECHANIC'S LiEN. Where ah assignment was in- 
dorsed on a mechanic's lien as follows:- " For value and in consideration of the 
sum of one dollar in hand paid by Wm. Skyrme, the receipt whereof is hereby ac- 
knowledged, I do sell, assign, transfer and set over to said Wm. Skyrme the 
within lien and all my rights thereunder. " Held, that the language used was 
broad enough to include the debt secured by the lien. 

Mechanic's Lien, What. The paper called a mechanic's lien is simply evidence 
that the acts required by statute have been performed and that therefore the 
lien created by the statute has attached; and an assignment of such paper with 
all rights thereunder is an assignment of the debt as well as of the lien. 

No Paeticulab Wobds Necbssaby to Assignment. No particular words are neces- 
sary to constitute an assignment of a debt; it is sufficient if the intent of the 
parties to effect an assignment be clearly established. 

Assignment afteb Suit Bbought by Assignee. Where mechanics' liens had been 
assigned and suit brought on them in the name of the assignee, and afterwards 
new and more formal assignments were made : Held, that the latter were irrel- 
evant as evidence in the case, but that tbeir admission was4mmaterial error, not 
affecting the decree. 

Effect of New Law on Old Mechanics' Liens. Where suit was brought to 
foreclose mechanics' liens which attached under the act of 1861 (Stats^ 1861, 35) 
after the repeal of that law by the act of 1871 (Stats. 1871, 123) ; and it was 
claimed that the lien, being nothing but a remedy, fell with the repeal of the 
law : Held, that neither the lien was lost nor the right to enforce it. 

OoNSTBUCTiON OF MECHANICS' LiEN Laws. The ucw mechauics' lien law of 1871 
(Stats. 1871, 123), which took effect simultaneously with the repeal of all former 
acts on the subject, was intended as a substitute therefor ; but instead of entirely 
abrogating and annulling such prior laws it had the effect of continuing them in 
force so far as existing rights thereunder were concerned. 

No Joint Mechanics' Liens without Joint Intebest. There is no provision in 
the mechanics' lien law for filing joint liens when no community of interest 
exists ; and, if an attempt has been made to file a joint lien, it does not prevent 
the several lien claimants from filing valid individual liens. 

Mechanic's Lien fob Wobk Done by Mineb undeb Vaeious Contbacts. 
Where miners filed mechanics' liens for work done in the development of a mine, 
and it appeared that they worked a portion of the time under special contracts 
and a portion of the time by the day, but always under the direction of the fore- 
man of the mine : Held, that the work was to be considered as one continuous 
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employment and not as distinct and independent jobs or contracts, and that each 
miner might file one lien for all his labor within the proper time after stopping 
work. 

Requisifes of Notice of Mechanic's Lien. Where the notice of a mechanic's lien 
recited that it was to secure the performance of a contract to pay the money 
specified in a certain note, given in settlement according to agreement for labor 
performed as a miner in extracting ore and working in a certain mine for a certain 
time: Held, that though it would have been better to state clearly the character 
of work and by whom and for whom done, yet it was not so defective as to pre- 
yent the enforcement of the lien. 

Effect of Taking and Assignino Note upon BfEOHANic's Lien. Where a x>6r8on, 
who had done work as a miner in a mine, upon settlement and adjustment of 
aoconnts with the owner took his note as evidence of the amount due, and after- 
wards having filed a mechanic's lien for the amount assigned his note and lien 
to another person, who brought suit : Held, that no rights of the miner or hia 
assignee wer6 relinquished or lost by the acceptance or transfer of the note. 

Mechanics' Lien Law to be Liberally Construed. The mechanics' lien law 
is to be liberally construed so as to give lien claimants the benefits intended by 
the legislature. • 

Appeal from the District Court of the First Judicial 
District, Storey County. 

This was an action to foreclose mechanics' liens, to the 
amount of $10,167 in coin against the Occidental Mill and 
Mining Company, a corporation doing business at Virginia 
City. William Sharon, E. H. Dyer, and Mark Strouse were 
made defendants as having or claiming interests which were 
alleged to be subsequent to those of plaintiff. 

The complaint set out the rights of plaintiff, as the holder 
of a mechanic's lien for work performed by himseU and as 
assignee of various liens of the same general character for 
work performed by his assignors, at the company's mine in 
Storey County between May 1, ISTO, and October 23, 1870. 
There was no demurrer, but a very full answer. The testi- 
mony was taken before a referee; and upon the coming in of 
his report the various points were argued before the court. 
The result of the trial was a decree in favor of plaintiff for 
$8243 78 and costs in coin, and for a sale of the company's 
mine and claim to satisfy it. 

Defendants moved for a new trial, which was denied, and 
they then appealed from the order. 
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"Exhibits from 40 to 46 inclusive," referred to in the 
opinion, consisted of formal assignments, made out after the 
commencement of the suit, in reference to seven of the liens 
sued on. Other facts are iully stated in the opinion. 

B. S. Mesick, for Appellants. 

I. The want of any averment of the date when the liens 
were filed or of the fact that they were filed within six months 
prior to the filing of the complaint renders the complaint 
destitute of any statement of facts showing the existence of 

a lien. 

> 

II. The liens were not assignable so as to be capable of 
enforcement in the name of the plaintiff as assignee. Cald- 
well V. Latvrence, 10 Wis. 331; Pearson y. linker, 36 Maine, 
384; BichneU v. McKey, 34 Maine, 273. Such a lien, like a 
vendor's lien, is a mere personal privilege and not assign- 
able. Bromn v. Grishy, 21 Gal. 172; Levns v. CoviUavd, 21 
Cal. 178; WUliums v. Young, 21 Cal. 227. 

ni. The mere assignment of the lien could not pass the 
original claim or demand. 30 Cal. 688. In any legal view 
of the case the construction of language written upon a 
paper denominated a lien, purporting to assign ''the with- 
in lien and all rights thereunder," must be the same as if 
written upon a mortgage purporting to assign the within 
mortgage and all the rights thereunder. The one would be 
an assignment of simply the mortgage lien or interest of 
the as^gnor in the mortgaged property; and upon like 
principles, the other would be only an assignment of the 
mechanic's or laborer's lien or interest of the assignor in the 
property subject to the lien; and both must be equally void. 

IV. The lien laws, by which the liens claimed in this suit 
including that of the plaintiff existed, were repealed by the 
law of March 4, 1871; and the liens fell with the law. Such 
liens are nothing but a remedy created by the legislature 
and liable by legislative enactment to be changed or abolished 
at any time before suit, or during the pendency of suit for 
the enforcement of the remedy. Bangor v. Goding, 35 
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Maine, 73; 54 Maine, 345; 41 Mo. 204; Stocking v. Hunt, 3 
Denio, 274; Brennan v. Swasey, 16 Cal. 140; 21 Pick. 169; 
2 Wallace, 463. It seems to us that the law of 1871 is not 
a mere substitute for the previous lien laws; and if it is not, 
those prior liens are gone. The remedy is purely statutory 
and is extraordinary. By its being taken away the right is 
not destroyed or seriously affected. There still remains to 
the claimant all the Ordinary remedies of the law against the 
debtor. 

V. No suit ^as brought until more thaiji six months after 
the liens were originally filed, and when by the provisions of 
the statute they had ceased to bind the property. A party 
could file but one lien upon the same claim for labor or 
materials. The lien law once availed of became functus 
officii as to the same demand. Hence the liens afterwards 
filed and on which this suit was based were of no effect. 
The joint liens were a sufficient compliance with the statute. 
There is no reason outside or inside of the statute why liens 
should not be filed together, any more than why they could 
not be enforced when set up together by the holders in one 
answer in a suit brought under the lien law and notice pub- 
lished. The court should advance the remedy to every rea- 
sonable extent, there being in the law no prohibition of such 
a course. 

VI. Exhibits from 40 to 46 inclusive can make no differ- 
ence with the plaintiff's case as it stood at the time the com- 
plaint was filed. Being subsequent thereto they were irrele- 
vant and incompetent for any purpose. 

Vn. For distinct jobs of work or separate periods of 
employment appearing to have no connection, the lien must 
have been filed within sixty days of the time of the comple- 
tion of each; and for work done in such jobs and periods com- 
pleted more than sixty days prior to such filing the lien was 
lost; and the filed claims and accounts as well as the com- 
plaint must show facts sufficient to make the work continuous; 
otherwise no lien could attach for work done prior to the sixty 
days. Livermore v. Wright, 33 Mo. 31; Wadt v. Beitz, 18 
Ind. 307; Spencer v. Barrett, 35 N. Y. 94; Fowler y. Bailey, 
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14 Wis. 130; Wilson v. Ibrder, 30 Pa. 129; 8 AUen, 573, 
693; 11 Allen, 154; 13 Gray, 311; 6 Gray, 531. 

Vin. The exhibit in reference to the Tonkin lien does 
not on its face entitle the party filing it to any lien. The hen 
is not claimed for work or labor performed. There is no 
direct statement that there was any work or labor done, or 
if done, for whom; nor that the party claiming the lien per- 
formed any work or labor whatever. Again, the promissory 
note mentioned was received by Tonkin in full payment, 
according to the evidence; but if received only as a con- 
ditional extinguishment of the debt for work, it became upon 
its sale and transfer to plaintiff an absolute extinguishment 
of the debt and waiver of the lien. Scott v. Ward, 4 Green 
(Iowa) 112; Story on Prom. Notes, g 405; 35 Maine, 126; 
40 Mo. 257. In the hands of the assignee it became our 
absolute and unconditional payment and extinguishment of 
the original debt to Tonkin; and this extinguishment and 
payment is totally inconsistent with continuation of the lien, 
which depended entirely upon the continued existence of 
the original debt. 

W, E, F, Deal and J. A. Stephens, for Eespondent. 

I. The complaint fully complies with the requirements 
of the statute. Stats. 1861, 37, Sec. 7; Stats. 1871, 123, 
Sec. 9; Brtnnan v. Swasey, 16 Cal. 142. The statute con- 
templates a special proceeding although a suit is commenced 
by the filing of a complaint and issuance of summons. No 
judgment can be taken by default, but on the day named in 
the notice the plaintiff and all other claimants are required 
to appear and make full proof of their liens. McNeil v. Bor- 
land, 23 Cal. 149. 

II. Plaintiff should have had an opportunity to amend 
his complaint if it was deficient in the particulars claimed. 
The court will support the complaint by every legal intend- 
ment if there be nothing material in the record to prevent 
it. Meadow Valley M, Co. v. Dodds, 6 Nev. 264; McMam/as v. 
OpUr Co., 4 Nev. 18; Regan y. O'EeUly, 32 Cal. 11; Peter v 
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Fbss, 20 Cal. 586 ; James v. Goodemmgh, 7 Nev. 327 ; HaW" 
thorne v. Smith, 3 Nev. 193; Howard v. Richards, 2 Nev. 133. 
The evidence shows that the suit was commenced in time, 
and there is no specification in the statement showing that 
the complaint was objected to on the ground that it stated 
no cause of action. In such case the court will not notice 
the objection made here for the first time. See Clarke v. 
Lyon County^ arde, 181. 

m. The legislature upon adopting the statute from Cal- 
ifornia must be presumed to have adopted the construction 
given it by the supreme court of California. Ash v. ParJdn- 
son, 5 Nev. 24. That court prior to the passage of our law 
decided that a mechanic's lien was in the nature of a mort- 
gage and could be assigned by a sale and transfer of the 
debt in writing. Brock v. Brvjce, 5 Cal. 280; Bitter v. Steven- 
son, 7 Cal. 389; Tuttle v. Howe, 14 Minn. 145; Taege v. Bos- 
seaus, 19 Grattan, 99; Hurt v. Wilson, 38 Cal. 264; Hoyty, 
Thompson, 1 Selden, 347. 

^ rV. The case cited from 10 Wis. 331 by appellant de- 
cides that under the statute of Wisconsin mechanics' liens 
are not assignable. But an examination of the authorities 
cited in support of the decision by the learned judge, who 
wrote the opinion, does not warrant his conclusions. He 
has taken an expression, used by the judge in an English 
case cited in reference to a totally difi'erent matter, in sup- 
port of the proposition that a personal right can not be 
transferred. See also Daubigny v. Duval, 5 DumforcJ & 
East, 603; 7 East, 5; 4 John. 102. 

V. The liens were all assigned by the written assignment 
indorsed on the back of each of the notices. These notices 
contained the accounts due; and the language used shows 
that it was the intention of the assignors to transfer not only 
the lien but the debt secured by it. The court should give 
the instrument a construction that will carry out that inten- 
tion. Murdock v. Brooks, 38 Cal. 605. 

VI. The repeal of the statutes of 1861 and 1867 by the 
statute of 1871 does not deprive plaintiff of his remedy. 
Acts modifying previous remedies should be so construed as 
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not to affect rights of action, which have attached and be- 
come vested under the original law and existing at the time 
of the repealing statute. Sedg. on Stat, and Const. Law, 
134; Bedford v. Shelling, i Serg. and Eawle, 401; Dvfftred 
V. Smithy 3 Serg. and Eawle, 500; Hitchcock v. Way^ 4 Ad. 
and El. 943; 3 Ad. and El. 884; 4 Denio, 374; 2 Comstock, 
182; 7 John. 503; 4 Barb. 75. The act of 1871 is a substi- 
tute for all the previous acts and was not intended to 
abrogate or annul them. Steamship Co, v. Jolliffe, 2 Wallace, 
450; 1 Oregon, 119. The same construction has been given 
the statute of 1871 by the U. S. District Court of Nevada in 
Sabin v. Connar. 

VII. The joint liens first filed by plaintiff''s assignors 
were null and void for want of a substantial compliance with 
the statute. There is nothing in the statutes to warrant the 
filing of a joint lien unless there is a joint interest. They 
require the filing of a separate account and description by 
every person claiming the^ benefits of the act. Each of 
plaintiff's assignors made a separate contract with defend- 
ant; each contract was made at a different time from the 
others. 

VIII. The work done by plaintiff's assignors was con- 
tinuous, and they by filing their accounts aiid descriptions 
acquired a lien on defendant's mine for the whole work. 
62 Pa. St. 9. A review of the testimony will show that the 
work was continuous; that the assignors, who did contract 
work, did not stop working; that is, that there was no new 
contract or employment. 

IX. The taking of a promissory note for the amount due 
Tonkin did not deprive him of the benefits of the lien law. 
4 Greene (Iowa), 112; 40 Mo. 261; 24111. 110; 6 Bush (Ky.) 
508; 17 Cal. 129. Nor did the transfer of the note to plain- 
tiff extinguish the lien. The very purpose of the assign- 
ment was that the lien should be preserved. The note was 
delivered up at the trial to be cancelled. 40 Mo. 261; 2 
Story, 470. 
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By the Court, Hawlet, J. : 

This is an action to foreclose thirty nine mechanics' liens, 
thirty-eight of which were assigned to plaintiff to enable 
him to commence this suit. The liens were claimed by 
plaintiff and his assignors, as miners, under the act of 1867. 
(Stats. 1867, 48, Sec. 1.) The appeal is from an order of the 
court refusing appellants a new trial. 

The complaint regularly sets forth the fact, in separate 
counts, that each assignor performed certain work and labor 
on the mine owned by the Occidental Mill and Mining Com- 
pany, a corporation, defendant in this suit, between the first 
day of May, 1870, and the twenty-third day of October, 
1870; that within sixty days after the completion of the 
work each assignor filed in the office of the county clerk of 
Storey County his account and demand properly verified, 
together with a correct description of the property to be 
charged with his lien; also his notice of intention to claim 
a lien upon the property therein described as required by 
Sec. 2 of the act of 1861, (Stats. 1861, 35) and closed with 
an averment that each assignor, ''by reason of the work and 
labor so done as aforesaid and by complying with the pro- 
visions of the said acts of the legislature of the State of 
Nevada, acquired a valid lien upon the said * * mining 
claim * * which lien remains wholly unsatisfied." 

There is no averment in the complaint as to the time when 
the liens were filed, nor does it appear therefrom that the 
hens which were assigned to plaintiff were filed within six 
^ months prior to the filing of the complaint. For this omis- 
sion appellants claim that the complaint is entirely destitute 
of any facts showing the existence of a lien at the time of 
the commencement of this action. Appellants did not in- 
terpose any demurrer to plaintiffs complaint; but appeared 
and filed an answer, denying (with other denials) that either 
of the assignors "ever filed or there was recorded in the 
office of the county clerk of Storey County any just or true 
account of the demand due him from the said company 
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defendant, for the work and labor mentioned in said com- 
plaint, or ever complied with the provisions of the acts of 
the legislature or any of them mentioned in said complaint, 
or ever acquired any lien upon the property or premises or 
any part thereof mentioned in said complaint, or ever sold, 
assigned, transferred or set over to the plaintiff any lien 
upon the said property * * * or that the plaintiff ever was 
the owner or holder of any lien thereon" derived from the 
assignors or either of them. 

If we were to apply the strict rules of pleading to this 
complaint as in other civil actions, it might be defective in 
not stating the date when the liens were filed so as to show 
upon its face that the suit was commenced within six months 
thereafter. But we are of opinion that this omission is one 
which should have been taken advantage of by demurrer. 
Afte^ issue has been joined and a decision rendered upon 
the merits, it is the duty of appellate courts to support the 
pleading by every legal intendment if there be nothing 
material in the record to prevent it. Stats. 1869, 206, Sec. 
71; McMarms v. OpMr Silver M. Co., 4 Nev. 18; Meadow 
Valley Mining Co. v. Dodds, 6 Nev. 264; 1 Van Santvoord's 
Plead. 834. 

We are also of the opinion that the sufficiency of this com- 
plaint is to be determined by the statute. The statute 
creating the right whereby liens are acquired also pro- 
vides the manner in which they may be enforced. Section 
7 of the act of 1861 provides that ''said liens may be en- 
forced by suit in any court of competent jurisdiction on 
setting forth in the complaint the particulars of such de- 
mand, with a description of the premises sought to be 
charged with said lien." Stats. 1861, 37. The same lan- 
guage is contained in Sec. 9 of the act of March 4, 1871. 
Stats. 1871, 126. While the statute provides for a formal 
suit, it evidently contemplates a special proceeding in re- 
gard to the enforcement of mechanics' liens. It requires 
the plaintiff at the time of commencing his action to cause a 
notice to be published notifying' lien-holders to appear in 
court on a certain day and exhibit proof of their liens, at 
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which time the court is required to proceed in a summary 
way to determine said liens and all liens not then presented 
are deemed to be waived in favor of those that are exhibited. 
No default can be taken so as to avoid the necessity of prov- 
ing the liens. Considering the averments in the complaint 
with special reference to the act of the legislature, we are of 
opinion that there is a substantial compliance with the re- 
quireinents of the statute. 

Appellants claim that the liens are not assignable. The 
decisions upon this question differ with the construction of 
statutes and the different views entertained by judges in the 
several states. The position contended for by appellants is 
fully sustained in CoMiodl v. Lawrence, 10 Wis. 331, and 
Pearson v. Tiriker, 36 Maine, 387. The conclusion arrived 
at iQ both of these cases was that a mechanic's lien being 
the creature of the statute simply conferred a personal right 
which could not be transferred, and hence that such liens 
could only '* be enforced in the name of the party to whom it 
accrued. " 

In Tidtle v. Howe, 14 Minn. 150, it was held that the lien 
of a mechanic or material man might be assigned and 
that the assignee, in his own name, might maintain an action 
^0 enforce the same. Berry, J., in delivering the opinion of 
the court, said: ''The- lien law is designed for the protec- 
tion of the material man, the mechanic and other persons 
performing labor upon buildings. As an assignment is not 
pxotiibited, and there is nothing in the nature of a lien 
whiclx would render its transfer improper or injurious, and 
^ the lien is wholly a creature of statute, the statute should 
be so construed (if it fairly may be) as to make the protec- 
"^^ which it designs^to afford as valuable and effectual as 
posax\)ie. And upon these grounds we think the assigna- 
bilifcjr of mechanics' liens ought to be sustained if fair con- 
struction will permit it. " 

"^^ do not think the authorities cited in support of Cold- 
w -y Lawrence sustain the decision in that case.^ It is 
*^^» that in Daubigny v. Duval, (5 Term E./603) the court 
saii - <f A lien is a personal right and cannot be transferred 
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to another." But the court was considering an entirely 
different character of liens than those provided for in our 
statute to secure mechanics and other laborers. The only 
principle decided in Davingny v. Duval is that a factor has 
no right to pledge the goods of his principal. But this rule 
is subject to exceptions as shown by Vrquhart v. Mclver^ 4 
Johns. 102; McCombie v. Davies, 7 East. 5, cited in CaMweU 
V. Lawrence. 

In McCombie v. Davies, Lord EUenborough, G. J., said 
" that nothing could be clearer than that liens were personal, 
and could not be transferred to third persons by smj-tortioiLS 
pledge of the principal's goods ^ * *. His lordship 
then, after consulting with the other judges, declared that 
the rest of the court coincided with him in opinion that no 
lien was transferred by the pledge of the broker in this case, 
and added that he would have it fully understood that his 
observations were applied to a tortious transfer of the goods 
of the principal by the broker undertaking io- pledge them as 
his own; ^nd not to the case of one who intending to give a 
security to another to the extent of his lien, delivers over 
the actual possession of goods on which he has the lien to 
that other, with notice of his lien, and appoints that other 
as his servant to keep possession of the goods for him; in 
which case he might preserve the lien." 

The statute of Maine in regard to enforcing mechanics' 
liens is radically different from the statute of this State. In 
the Wisconsin statute there is a provision that the lien 
claimant may proceed to recover his lien by a "personal 
action against the debtor." The statute of Minnesota also 
differs from the statute of this State in several particulars. 
The law in regard to mechanics' liens is a constant subject 
of legislative action; and the decisions of courts in the 
Various states in regard thereto should have but little weight 
except when applied to the special statute to which they 
refer. The statute, under which the liens in the present 
action were filed, is entirely silent upon the question of the 
assignability of said liens; and in our opinion no substantial 
reason exists why, under the law and upon the facts shown 
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by the evidence in this case, such liens should not be as- 
signable so as to give a right of action in the assignee. 

The liens were assigned to plaintiff to enable him to bring 
the suit in his own name for the benefit of each lien^holder. 
Each assignor was to bear his proportion of the expenses 
mcurred in the prosecution of the suit, and each to share 
pro rata in the amount eventually realized. The plaintiff, as 
the agent of the several lien-holders, might have proved up 
their liens without the assignment. But an assignment 
having been made, we think the assignee has the same right 
to enforce these liens. By executing the assignment it is 
evident that it was the intention of each lien claimant to pre- 
serve and enforce his lien. The plaintiff need not have 
brought the suit to foreclose any but his own lien and then by 
pursuing the provisions of the statate would have had the 
right to exhibit proofs as to the others. Stats. 1861, 37, 
Sec. 7; Mars v. McKay, 14 Cal. 128. But by bringing suit 
upon all the liens (doing more than was necessary) he did 
not, in our judgment, lose the right to have the assigned 
liens enforced. BUiott v. Ivers, 6 Nev. 290. 

In California it is held that the statute creates a sort of 
mortgage or security, which follows the original debt or obli- 
gation. Brock \. Bruce, 5 Cal. 280; Bitter v. Stevenson, 7 
Cal. 389. In the case of a mortgage it is held that the debt 
is the principal thing, the mortgage being but an incident; 
that independent of the debt the mortgage has no assign- 
able quality. Upon this theory appellants contend that if 
the liens were assignable they could not be transferred 
without an assignment of the debt which the liens secured 
and claim that no such assignment has been made. The 
assignment is endcJrsed on each lien as follows: *' For and 
in consideration of the sum of one dollar in hand paid by 
Wm. Skyrme, the receipt whereof is hereby acknowledged, 
I do sell, assign, transfer and set over to said Wm, Skyrme 
the within lien and all my rights thereunder." Without 
conceding the doctrine that a mechanic's lien is to be treated 
in every respect like a mortgage, we consider that the 
language used in the assignment is broad enough to include 



232 SUPBEME OOUBT OF NEVADA. [Jan., 



Skyrme v. Occidental Mill and Mining Co. 



the debt. The true principle of sound ethics is to give this 
language the sense in which the person making the assign- 
ment, as well as ^he person accepting it, intended it to have. 
When the assignors transferred their liens and all their 
rights thereunder, they meant the right to foreclose the 
lien and enforce the debt "in any court of competent juris- 
diction." The law provides that the mechanic, miner and 
material man shall have a lien for his work and labor done 
or materials furnished by complying with the statute. In 
this respect a mechanic's lien is different from a mortgage 
executed by the consent of the parties, and also different 
from a vendor's lien which arises from principles of equity 
independent of the statute. In the case of a mechanic's 
lien the evidence of the debt, that is the account of the 
lien claimant verified by his oath, is a part of the instru- 
ment. The paper we call a lien is simply evidence that the 
acts required by statute have been performed, and therefore 
that the lien created by the statute has attached. Is not 
the assignment of this paper, by whatever name it may be 
called, vnth all rights thereunder as much an assignment of 
the debt as it is of the lien ? 

No particular words are necessary to constitute an assign- 
ment of a debt. If the intent of the parties to effect an as- 
signment be clearly established, that is sufficient. If the word 
account had been used instead of lien the objection of counsel 
would probably not have been* made. To hold that these 
liens were not properly assigned would be to allow the merest 
technicality to triumph over justice. The assignment of the 
debt or account and the lien would undoubtedly be held 
good as between the parties to the assignment, and we do 
not think the defendants are in a position to complain be- 
cause the parties did not use apt words to express their 
meaning. In arriving at the intention of the parties we 
have been governed solely by the words of the assignment 
and the acts of the parties at the time the transfer was made, 
and have disregarded the several exhibits from 40 to 46 in- 
clusive. The plaintiff must stand or fall upon the merits of 
the assignments as they existed when suit was brought. 
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The offer of these exhibits in court was an evidence of weak- 
ness on the part of plaintiff, which it was unnecessary to ex- 
hibit; and their admission in evidence was an immaterial 
error which in no wise affects the decree. 

It is contended by appellants' counsel that the law under 
which the liens were claimed having been repealed before 
the commencement of this suit the right to enforce the liens 
was lost. In other words, that the liens, being nothing but 
a remedy created by the legislature, were liable at any time 
to be abolished, and hence that the liens fell with the repeal 
of the laws. Without considering the question whether 
such liens could be destroyed by legislative action, we are 
clearly of the opinion that the act of March 4, 1871, was not 
intended by the legislature to have any such effect. The act 
re-enacts many of the provisions of the law of 1861 and of the 
several acts ainendatory thereto. Its general provisions 
with reference to filing and enforcing the liens is substan- 
tially the same. The law was evidently passed for the ex- 
press purpose of embracing within its provisions all laws 
theretofore existing upon the subject of mechanics' liens. 
The act of 1871 took effect simultaneously with the repeal 
of all former acts and was doubtless intended to be substi- 
tuted in the place of all laws existing upon the same subject 
prior to the time of its passage, so that instead of abrogat- 
ing and annulling prior laws it had the effect to continue 
them in force in so far as existing rights thereunder were 
concerned. 

Judge Hillyer, in the district court of the United States 
for the State of Nevada, has given to this law of 1871 the 
same construction. In Sctbin, Assignee^ v. Conner, in Bank- 
ruptcy, the learned judge says; "It is plain that the legis- 
lature never intended to destroy rights acquired under the old 
laws, but simply to consolidate all the laws upon the subject 
of mechanics' liens and to extend it to some objects not be- 
fore included. " The same principle has been decided in 
Steamer GazeileY. Wells Lake, 1 Oregon, 119; Wright y. OaMey 
5 Met. 406; Steamship Co, v. Jolife, 2 Wallace, 458. The 

16 
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remarks of C. J. Shaw upon the repeal of the statutes in 
Massachusetts are applicable to the present case. He said: 
"In construing the revised statutes and the connected acts 
of amendment and repeal, it is necessary to observe great 
caution to avoid giving an effect to these acts, which was 
never contemplated by the legislature. In terms, the whole 
body of the statute law was repealed; but these repeals went 
into operation simultaneously with the revised statutes, 
which were substituted for them and were intended to re- 
place them, with such modifications as were intended to be 
made by that revision. There was no moment in which the 
repealing act stood in force without being replaced by the 
corresponding provisions of the revised statutes. In prac- 
tical operation and effect, therefore, they are rather to be 
considered as a continuance and modification of old laws 
than as an abrogation of those old and the re-enactment of 
new ones. In order to construe them correctly we must 
take the whole of the revised statutes, together with the act 
of amendment and the repealing act, and consider them in 
reference to the known purposes tv^hich the legislature had 
in view in making the revision." 

The next objection of appellants is made upon the follow- 
ing state of facts, viz: On the 26th day of October, 1870, 
twenty-nine of the lien claimants (and ten of them on the 
29th of October) filed a joint lien for their work and labor 
done and performed upon the mine owned by the Occidental 
M. and M. Co. Afterwards, on the twenty-sixth and thir- 
tieth of November, 1870, the individual liens, to foreclose 
which this suit was brought, were filed by each of said lien 
claimants. Upon this state of facts appellants claim that 
the lien claimants could file bi\t one valid lien and that the 
joint lien having been filed more than six months prior to 
the commencement of this action and no credit having been 
given, the lien was lost. The testimony shows that in many 
instances each claimant made a contract for himself; some 
commencing at one date and some at another ; some work- 
ing for $3 50 per day, others at $4. In some instances con- 
tracts were made with several of the claimants, but in all 
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these cases the settlements were made separately with each 
contractor, and occasionally some of the contractors received 
more than the others. There is no provision in our statute 
for filing joint liens where no community of interest exists, 
and we are therefore of opinion that the several lien claim- 
ants had the right to file their individual liens, treating the 
joint liens as if none such existed. Young v. Chambers^ 
15 Penn. State E. 267. 

Appellants next contend that the individual liens are taken 
to secure distinct jobs of work and include separate periods 
of employment, and therefore that several of the liens are 
invalid because not filed within sixty days after the comple- 
tion of each job or contract. A brief review of the testi- 
mony will show the character of the work. S. Schlewick, 
the foreman of the mine, after testifying to the amount and 
character of work performed by each lie^ claimant, says : 
"All the work which I have mentioned as having been -done 
by the various parties as miners was done upon the ledge 
described in the complaint. * ^ ^ The contract work 
* * * was none of it done by the day. The only way that 
I get at the amount coming to the different men on contract 
is dividing the amount by the number of men in the contract. 
^ The winze contract I made with all the parties to the con- 
tract. I cannot distinguish between the contracts which I 
have mentioned, in which I bargained with all the parties 
to the contract, and those in which I bargained with only a 
portion /or all,'^ C. Mayer, the bookkeeper, testified as fol- 
lows: "The foreman, Simon Schlewick, furnished me the 
amount of contract, how much per foot, the number of feet 
finished, and I worked it out and divided it amongst the 
men in the contract, whose names he gave me. I was in- 
formed by Simon Schlewick that these amounts were due for 
work done on the Occidental mine." On cross-examination 
by defendants this witness said: "I don't know whether 
the $187 50 due Ed. Bowden was due on one or more con- 
tracts. * * * I cannot say from the books or otherwise 
that the amount due Bowden was for one or two jobs. The 
books do not ^show, neither do I know, when the work was 
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finished on any of the contracts I have mentioned." On re- 
direct examination by plaintiff this witness said: "Each 
man's account for day labor and contract was kept in one 
account, but the ^entries in the journal show what was for 
day's labor and what was for contract work." 

The details of the testimony show that a half dozen con- 
tracts were taken by a dozen or more of the lien claimants, 
some taldng two or more contracts, others but one. These 
contracts were completed, respectively, May 8, June 11, 
July 22, August 15, and during the month of October, a.d. 
1870. Two were unfinished in October, when the owner of the 
mine suspended and discharged all the men. The miners at 
work by contract, when their contracts were completed, 
either fook a new contract or commenced work by the day 
in the same mine. The liens include the amount due to each 
claimant for his entire labor under the contracts and by the 
day. 

The manner in which the work was conducted in the Oc- 
cidental mine is quite common in many of the mines in this 
State. In the prosecution of the work it is necessary to run 
tunnels and cross cuts, and sink winzes; and while as a 
general rule the laborers are employed by the day, it is often 
the case that some of them will take a contract to do this 
kind of work at a stipulated price per foot, and within a few 
days after their contracts are completed either go to work 
by the day or take other contracts in the same mine. It 
would be a harsh and unreasonable rule of construction in 
these cases to hold that the statute required separate liens to 
be filed for each contract to enable the laborer to secure his 
wages. The injustice of such a rule would be greater to the 
mine owner than the laborer. It would destroy the credit, 
necessary at times to have in order to continued operations 
on the mine, or add unnecessary costs and litigation by fil- 
ing and foreclosing a multiplicity of liens. 

In the case at bar there was not in reality any new em- 
ployment. The character of work was the same, viz. : labor 
and work done on the mine. The amount to be paid varied 
with the peculiar character of the work at different times. 
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We have carefully considered all the testimony and are 
satisfied that there was not in the eye of the law any such 
stoppage or change of work as created independent jobs or 
contracts requiring the filing of separate liens. The miners 
worked under the direction of the foreman of the Occidental 
M. and M. Co. as well under the contracts as when working 
by the day. We think it was proper to include the work 
done under the contracts with the work done by the day, 
and to treat the employment as one continuous transaction 
for the purpose of ascertaining the time within which the 
liens should be filed. Singerly v. Doerr, 62 Penn. State R. 
12; Mch V. Baker, 23 Conn. 567. 

It is next insisted by appellants that the lien of Wm. 
Tonkin does not upon its face entitle the party claiming it 
to any lien. It is recited in said instrument that ''said lien 
is to secure the performance of a contract for the payment 
of seven hundred and thirty-nine i^ dollars in XJ. S. gold 
coin, as specified by note. [A copy of which is set out in 
the lien.] The above note was given as a settlement 
according to a verbal agreement for labor done as a miner 
in extracting ore from and working in said Occidental mine, 
from the last day of February, a.d. 1869, to the fifth day of 
October, 1870." While we think the better practice would 
be to state more clearly the character of the work, by whom 
and for whom done, yet, viewed in the light of the statute 
requirements, we do not consider that the statement is so 
defective as to prevent the enforcement of the lien. See 
Stats. 1867, 48, Sec. 1; Stats. 1861, 35 and 36, Sees. 2 and 5; 
Brennan v. Swasey, 16 Cal. -142; Sdden v. Meeks, 17 Cal. 
129. 

As a further objection to this lien it is claimed: first, that 
the note was received by Tonkin in full payment of the debt; 
second, that if received "only as a conditional extinguish- 
ment of the debt for work, it became upon its sale and 
transfer to plaintiff an absolute eoctinguishment of the debt and 
waiver of the lien.'' We have carefully examined the author- 
ities cited in support of this position. In Scott v. Ward, (4 
Iowa, 112) it was held that "if the note had been nego- 
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tiaied or had passed from plaintiffs control to th^ownership 
of another the lien given by statute would be lost. Such 
transfer would be regarded at law as a waiver of the lien." 
In the same case the court say: "It has repeatedly been 
decided by this court that the acceptance of a note is not a 
relinquishment of a mechanic's lien." The notes referred to 
had not been actually negotiated, and the opinion of the 
court simply decided that the court below erred in refusing 
to admit the lien in evidence, the indorsement of the notes 
being in blank and having been erased. In Morrison y. 
Steamboat Laura, 40 Mo. 261, the plaintiff had accQpted 
notes and then discounted them, and afterwards took them 
up and brought suit to enforce the lien. The plaintiff had 
the notes at the trial and offered to cancel them. Walker, 
J., said: "According to the well settled principles of law 
the lien was neither waived or destroyed." The plaintiffs 
"had lost none of their rights and were fully entitled to 
their lien." In Baymond v. Strohel, 24 His. 113, where it 
was insisted "that by taking the note of the owner of the 
premises the petitioner lost his lien," the court say: "While 
the taking of other security, either on property or that of 
individuals not parties to the transaction, would have the 
effect to discharge the premises from the lien, yet the mere 
settlement and adjustment of accounts and taking the note 
of the owner of the premises who incurred the debt is in no 
sense a change of security, or security of any description. 
The note when taken is only evidence of the debt, and can- 
not be held to affect the lien." 

The note imder consideration was taken by Tonkin from 
the owner of the mine upon which the work was done. It 
was taken upon a settlement and adjustment of the accounts 
as evidence of the amoimt c^ue. Tonkin's lien was assigned 
the same as the others, to enable plaintiff to bring this suit 
in his name. The note was indorsed in blank by Tonkin 
and delivered to the attorney who commenced this atstion. 
The note remained in the possession of said attorney until 
the day of trial, when it was offered and admitted in evi- 
dence to support the Uen, and was filed as an exhibit in this 
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case. Under the law, as applied to the state of facts shown 
by this testimony, no rights of Tonkin or plaintiff were 
relinquished or lost by the acceptance or] transfer of this 
note. 

We have examined all the objections made to each individ- 
ual lien and consider them without merit. The statute in 
regard to mechanics' liens was intended by the legislature 
as a protection to material men, contractors and laborers, 
and lien claimants are required substantially to comply with 
its provisions, in order to obtain the security which it affords. 
As was said in Putnam v. Ross (46 Mo. 338): "The whole 
course of legislation on the subject shows that it has been 
the intention of the legislature to avoid unfriendly strictness 
and mere technicality. The spirit and purpose of the law is 
to do substantial justice to all parties who may be affected 
by its provisions." 

Having this object in view we have endeavored to carry 
out the intention of the legislature, and to give the lien 
claimants the benefits they are entitled to under the law, by 
a fair and liberal construction of the statute. 

The order appealed from and the decree of the district 
court are affirmed. 



THE STATE OF NEVADA, Bespondent, v. J. BEDFOED 

BOBEBTS, Appellant. 

No Valid Conviction except at Legal Teem of Coubt. Where a person was 
tried and found guilty of crime at a term of the district court, which was not 
anthorized by statute : Eeldy that such conviction was void. 

No LEOAii Term of Oottbt except at Time Pbescbibed. Where the June term 
of a district court was fixed by statu^ to commence on June 5; but the judge 
did not make his appearance until June 22 and then held what purported to be 
the June term, without however having ordered an adjournment as provided by 
law (Stats. 1869, 136) : Heldy that the June term had lapsed and that all the 
proceedings were coram non judice. 

Provision to Prevent Loss of Teem. The purpose of section 62 of the act con- 
cerning courts and providing for adjournments (Stats. 1869. 136) is to prevent 
the loss of a term in case of the failure of the judge to attend on the first day of 
the term. 
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Time and Place of Holdino Ooubts — CEBTAnnr. The intentioii of the legifila- 
tnre in prescribing the times for the commencement and the place for holding 
the terms of the district court is to attain certainty. 

No Valid Judgment except at Prescbebed Time and Place. It is indispensable 
to the validity of a judgment that it be rendered at the time and place prescribed 
by law. 

Appeal from the District Court of the Second Judicial 
District, Washoe County. 

The defendant, together with one Charles Beaver, was in- 
dicted for robbing Walter M. Thomas of $93 in coin on Jan- 
uary 31, 1871. The cause was to have regularly come on for 
trial at the June term, 1871, of the district court at Reno. 
It was called and the trial proceeded on July 10. On 
motion of the district attorney, Beaver was discharged on 
the understanding that he was to be used as a witness for 
the State; and Roberts was convicted of robbery as charged 
and sentenced to imprisonment in the State prison for the 
term of ten years. 

On the calling of the case for trial the defendant's counsel 
objected to proceeding on the ground that the court had no 
jurisdiction for the reason that there was no legal term. In 
support of their objection they showed that the day pre- 
scribed by law for the commencement of the June term, 
1871, was June 5 and the place Reno; that no such term of 
court was held or called to be held in Reno prior to June 
22; and that no judge had before the expiration of one week 
from June 5 ordered the court to be adjourned to any day 
within the June term, " except that said court ^was called at 
Washoe City and there adjourned and then held from day 
to day during said week and up to and including the 21st 
day of June, 1871." The objections were overruled and de- 
fendant excepted. • 

A motion for new trial having been overruled, defendant 
appealed from the judgment and order. 

B, H, Taylor and A, C, Ellis, for Appellant. 

L, A, BvckneTy Attorney General, for Respondent. 
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By the Court, Belknap^ J. : 

The legislature of the State of Nevada at its fourth session 
appointed the first Monday in January, June and October 
as the days for the commencement of the terms of the dis- 
trict court in the County of Washoe. The district judge 
did not appear at Beno, the county seat, for the purpose of 
holding the June term of court until the twenty-second day 
of June; nor was there any pretense to adjourn court at any 
time prior to that date in compliance with the provisions of 
section 52 of the act concerning courts of justice and judi- 
cial oflBcers, as amended March 5, 1869. At the term thus 
holden the defendant was tried; and the only question 
necessary to a determination of this appeal is whether he 
was tried at a legal term of court. 

Amended sec;tion 52, referred to, reads as follows: "If no 
judge attend on the day appointed to hold the court before 
noon, the sheriff or clerk shall adjourn the court until the 
next day at ten o'clock, and if no judge attend on that day 
before noon the sheriff -or clerk shall adjourn the court until 
the following day, and so on from day to day for one week; 
if no judge attend for one week the sheriff or clerk shall 
adjourn the court for the term; providedy before the expira- 
tion of one week the judge shall order by letter or telegram 
to adjourn the court to any day within the term, the sheriff 
or clerk shall adjourn the court to the day so ordered." 

The purpose of this statute is to prevent a loss of 'the 
term in case of the failure of the judge to attend on the first 
day of the term. ''Leave this section out of the statute 
and the loss of a term is the consequence of a failure of a 
judge to appear on the day appointed for holding the court. " 
People V. Sanchez, 24 Cal. 17. Hence the term was lost un- 
less saved by the proceedings at Washoe City. 

Section 18 of the act before referred to provides that 
"the terms of the district court shall be held at the county 
seat of the several counties. " In exceptional cases the 
judge is authorized to hold court at a place other than the 
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county seat; but it is not pretended that any of the statutory 
exceptions existed in this case. The intention of the legis- 
lature in prescribing the time for the commencement and 
the place for holding the terms of the district court was to 
attain certainty. The principle of a fixed notice by the leg- 
islature rests upon public convenience; otherwise suitors, 
grand and trial jurors and others interested in the proceed- 
ings of the court would be kept in attendance upon an un- 
certainty of time and place. " Certain fixed times and 
places " were said by Spelman to be essential to the exist- 
ence of a court; and these essentials have been recognized 
by lexicographers, text-writers and judges ever since his 
time. It is indispensable to the validity of a judgment that 
it be rendered at the time and place prescribed by law: the 
proceedings in this case were therefore coram nan jvdice 
and void. 

The judgment of the district court is reversed, and the 
cause remanded for a new trial. 
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THOMAS TATLOB, Eespondent, v. WILLIAM HEN- 

DBIE, Appellant. 

Statute of Lutitationb— Pabt Payment [no AcENOWLSDaMENT. Part payment 
nnder our statate of limitations does not avail to raise its bar. 

Bequibites of New Pbohise ob Acenowledoment. The acknowledgment or 
promise in writing, contemplated by the statute of limitatlonB (Stats. 1861, 31, 
Bee. 30) to take a case out of its operation, must be made by the party to be 
charged or his authorized agent and to some one having interest or authority to 
receive it. 

New Pbobtise must be to some one Authobized. Where Hendrie, being indebt- 
ed on a note held by Huber, sent money to Curtis and wrote him a letter to i 
apply it on the note and stating that he would soon send the balance : Heldt that I 
Buch letter was not a promise to Huber and not sufficient as evidence of a new or 
continuing contract to take the case out of the operation of the statute of limi- 
tations. 

Appeal from the District Court of the Sixth Judicial Dis- 
trict, Lander County. 

This was an action by the plaintiff as administrator of the 
estate of John Huber, deceased, to recover $402 52|On a 
promissory note, made November 2, 1866, and more than 
four years before the commencement of suit by defendant 



244 SUPBEME COURT OF NEVADA. IApwl, 

Taylor «. Hendrie. 

to Thompson Eichards, and by him indorsed to plaintiff's 
intestate. The cause was tried by the court below without a 
jury and resulted in findings and judgment in favor of plaint- 
iff — it being there held that the letter of defendant to Cur- 
tis, set out in the opinion, was a sufficient acknowledgment 
to take the case out of the operation of the statute of limit- 
ations. Defendant moved for a new trial, but his motion 
was overruled; and he then appealed from the judgment and 
order. 

e/. 0. Darrow, for A.ppellant. 

The statute of limitations in reference to a new promise 
to take a case out of its operation clearly contemplates that 
the writing must be a contract made for the purpose of 
taking the case out of the statute. Formerly it was held 
that a promise to a stranger would be sufficient ; but since 
the courts have come to regard the statute as one to be ob- 
served rather than one to be evaded, a different rule has 
obtained and it is held that like any other promise having 
legal force and sanction it must be made to the party seek- 
ing its benefits or to some one authorized to act for him. 
A promise to a stranger is insufficient. See Keener v. CVitffi, 
19 111. 191; Norton Y. Colby, 52 111. 204; Kyle v. WeXk, 17 
Penn. St. 286; 3 Strob. 171; 6 Geo. 21; 10 Watts, 261; 10 
Barr. 130; 7 Terg. 543. See also, Wilcox v. Williams^ 5 Nev. 
216, and cases there cited. 

As it does not appear that Curtis was the agent of Huber 
or had any interest whatever in the matter referred to in 
Hendrie's letter, that letter, even if it had contained a prom- 
ise, would not have removed the bar of the statute. 

N. D. Anderson, for Respondent. 

It seems to us a misapprehension of the law to sup- 
pose that the writing intended by the statute must be a 
" contract made for the purpose of taking the case out of 
the statute." The statute only requires that the evidence of 
the acknowledgment or promise must be "in writing," 
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and that it must be *' signed by the party sought to be 
charged." No precise form of words is necessary. In this 
case there is not only an acknowledgment ^* in writing" 
aind " signed by the party sought to be charged " that the 
note has not been paid, but an express promise to pay it. 

Again, this is not a promise to a mere stranger. Even 
such a promise might be good ; but it is to be noted that 
the letter from Huber to Hendrie was the motive for Hen- 
drie's writing to Curtis and sending him five hundred dol- 
lars. He constituted Curtis beyond any question his agent; 
and what he could do himself he could do by his agent; 
and what was done by Curtis when he was acting for him in 
this transaction was the same as if done by himself. In 
fact Curtis was acting as the agent of both Hendrie and 
Huber. In no sense can he be considered a mere stranger 
to whom Hendrie made this acknowledgment. But in any 
view of the case an acknowledgment is an independent fa<rt, 
which wheresoever and to whomsoever made, if clear and 
unequivocal and in writing and signed by the party sought 
to be charged, defeats the operation of the statute. See 
WhUing v. Bigelow, 4 Pick. 109; Wbodhridg/^ v. Allen, 12 
Met. 471; 2 Greenleaf on Ev. Sec. 441; AsMey v. Vischery 24 
Cal. 322. 



By the Court, Whitman, C. J. : 

To this action on a promissory note the appellant inter- 
posed a plea of the statute of limitations. To take the case 
therefrom the respondent relied upon the following letter : 

" Hamilton, Jan. 14, 1869. 
*^Mr. A. A. Curtis : 

Dtar Sir : — ^I received a letter from some one, I suppose it 
was from Huber, it had no signature. I send you five hun- 
dred dollars and want you to send me his note and apply the 
balance on Eichards' note and I will send the balance on 
receipt of your letter. 

Tours truly, 

W. Hendrie." 
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Upon the Bichards' note (the one in suit), of which at the 
date of the letter quoted the deceased was the holder, two 
hundred and five dollars were paid by Curtis; and tins com- 
pletes the evidence. 

Part payment under our statute does not avail to raise its 
bar. Wilcox v. WiUiamSy 5 Nev. 206. It does not appear 
that Curtis was authorized to or did make any such promise 
as the statute requires. Nor can the declaration to Curtis by 
appellant be considered such promise. The statute of this 
State is clear and explicit; it relieves the necessity of consid- 
ering the many decisions, to some extent conflicting, of 
what is an acknowledgment or promise sufficient to avoid the 
statutory bar. It is provided that ''no acknowledgment or 
promise shall be sufficient evidence of a new or continuing 
contract whereby to take the case out of the operation of 
this statute, unless the same be contained in some writing 
signed by the party to be charged thereby." Stats. 1861, 
31, Sec 30. 

It is evident that the statute contemplates a new or con- 
tinuing contract, to be evidenced by a written acknowledg- 
ment or promise; such acknowledgment or promise to avail 
must be made 43y the party or his authorized agent to some 
one having interest or authority to receive the same; and so 
it follows that the promise so-called made to Curtis can not 
satisfy the statute, being made to one who at best was only 
the special agent of appellant for a specific purpose, and in 
no sense the agent of respondent's decedent, but to him a 
stranger. 

But apart from this statute, which is to some extent pecu- 
liar as has. been shown in Wilcox v. WilUams, supra, the 
weight of authority is to the same effect. It was well said 
in Kyle v. Wtlls, 17 Penn. State Bep. 286 : *'There is a maxim 
in the Boman law per extraneam personam nihil nobis ojcquiri 
potest, through a stranger we can acquire no rights; and 
though this maxim is not found in our law, yet its principle 
is at the foundation of all our rules as to the priority of the 
contract and estate and as to matters inter alios actce. If 
then the defendant had expressly told the witness that he 
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would call and pay, this would have been but the e^i^presBion 
of a determination revocable at pleasure and would have 
created no legal duty. It is a perversion of the word prom- 
ise to apply it to a declaration made to one who has no inter- 
est iQ or connection with the subject spoken of, and we cheat 
the law and morality too of their rights when we distort 
the meaning of words in order to reach a desired conclu- 
sion." 1 Bouv. Inst, 339; See also, Ketntr v. CruU etux., 
19 lU. 189; GfUUngham v. GfUlingham, 17 Penn, State, 302; 
Bradford Y. James, 3 Strob. 171; Hill v. KindaU, 25 W. 528; 
Bloodgoody, .Brown, 4 Seld. 362. 

As there was no sufficient acknowledgment or promise to 
evidence a new or continuing contract, the appellant's plea 
was good and should have been sustained. 

The order and judgment against him are therefore reversed 
and the cause remanded. 

Hawley, J., having been of counsel for appellant, did not 
participate in the foregoing decision. 



J. F. PEACOCK, Belator, v. JOSEPH LEONAKD, on 

Motion to Amend Judgment. 

Ahendicent of Judgment of Sttpbeme Court. A judgment rendered at a pre- 
yions term of the Supreme Court can only be amended upon something appear- 
ing in the original record. 

Pbogeedinos on Oeetiorabi of AppELiiATE NATURE. Proceedings upon certiorari 
for the review of the action of an Inferior tribunal are of appellate nature, 
though not pursued in the ordinary and technical form of appeal. 

Wbtp op Bestttution, When Issued by Sitpbemb Court. Where the Supreme 
Court on certiorari annulled the proceedings of a district court under which the 
relator had been turned out of possession of certain property : Heldy that in 
addition to annulling the proceedings of the court below, the Supreme Court 
could properly issue a writ of restitution to restore the relator to possession — 
such writ being necessary and proper to the complete exercise of its appellate 
jurisdiction. 

By reference to the case of J. F. Peacock, Belator, v. Jostph 
Leonard on certiorari, ante 84, it will be seen that certain 
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proceedings of the District Court of the Second Judicial 
District, whereby Peacock had been turned out of posses- 
sion of certain property in the town of Beno, Washoe 
County, were completely annulled. On the going down of 
that decision, the district court attempted to issue a writ of 
restitution'; but on appeal (see Leonard v. Peacock, ante 157) 
such action of the court below was held utterly void on the 
ground that it had no jurisdiction for any positive or affirm- 
ative action whatsoever. Peacock then made this motion to 
amend the judgment of the Supreme Court in the certiorari 
cause, so as to give him costs and also to include a writ of 
restitution to restore him to possession. 

Haydon & Cain, for Relator. 

I. The Supreme Court can at any time amend its judg- 
ments nunc pro turvc in a proper ca^e, where the record of 
the case discloses proper grounds therefor. Hegder v. Henc- 
hdl, 27 Cal. 491. Here the record shows that Peacock in 
his petition for certiorari prayed to be restored to all things 
that he may have lost by occasion of said judgment and 
writ of restitution issued and executed by virtue thereof. 

II. If a court having jurisdiction over the subject-matter 
annuls and declares void a judgment of an inferior court, 
it can enforce its judgment also in all respects and order 
re-restitution. Paul v. Armstrong, 1 Nev. 82; Kennedy v. 
Earner, 19 Cal. 374; 3 Pick. 31; 10 Johns. 304. In this 
case the Supreme Court may issue all writs necessary or 
proper to the complete exercise of its appellate jurisdiction. 
Const. Art. VI. Secr 4. Here the proceedings on certiorari 
were in the exercise of its appellate jurisdiction. People'^ 
V. Tamer, 1 Cal. 143; Marhury v. Madison, 1 Cranch, 137; 
Curtis V. McCuUough, 3 Nev. 214. 

III. The judgment roll in the certiorari case is in the 
Supreme Court as in a court of original jurisdiction. 
Leomird v. Pe(icocle, ante 157. The Supreme Court there- 
fore has general jurisdiction over the case, and hence can 
do all things necessary to render the decision effectual. 
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Having general jurisdiction over the subject-matter and 
power to enforce its judgments, it has a right to inquire 
what property and rights have been lost by reason of the 
void judgment and to restore the party to his rights. 

Webster & Knox, for Respondent. 

I. Except in case v^here a clerical error or misprision is 
shown in the entries upon the record, this court has no juris- 
diction to amend its judgment after the term at which it was 
rendered has expired, and after ten days from the date of 
the entry of judgment. To hold otherwise would be to vio- 
late the well settled principles of jurisprudence. It would 
be saying that there shall be no end to litigation. See 
Buahn Co. V. ■Croe»u8 Co. 3 Nev. 336; 4 Cal. 280; 8 Cal. 
521; 28 Cal. 335; Baldvnn v. Kramer, 2 Cal. 582; State v. 
First Noit. Bank, 4 Nev. 359; Suntingdon v. Finch, 3 Ohio 
State, 445; 1 Ohio, 375; 3 Ohio, 15; 17 Cal. 706. 

n. On ctrtiorari this court may affirm, annul or modify 
the proceedings below. Practice Act, Sec. 448. It will 
only inquire whether the inferior court exceeded its juris- 
diction. People V. DvnntUe, 29 Cal. 632; People v. County 
Judge, etc, 40 Cal. 480; State v. Co. Commissioners, 6 Nev. 
100; 5 Nev. 317; Maynard v. Raily, 2 Nev. 313; 5 Mass. 423; 
13 Pickering, 196. It will not review its own action except 
upon rehearing granted, in which case final judgment is 
stayed. Vansicldt v. Haines, ante 164. 

in. It is to be presumed that this court in the certiorari 
case passed upon all the questions raised in that proceeding, 
and rendered such a judgment as it was authorized to do, 
omitting no duty imposed upon it by law. If it erred in its 
decision the relator should have applied for a rehearing at 
the same term or within the time allowed. Not having done 
BO he is concluded from having the case re-opened. 

17 
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By the Court, WnrntAN, C. J. : 

Motion is made to amend the judgment in Peacocjz^ Relator, 
V. Leonard on certiorari^ ante 84, by giving costs in favor of 
the relator on the proceedings in the district court. Could 
the judgment in any case be thus amended it could only be 
so at this time upon something appearing in the original 
record. The papers sent up on certiorari show a judgment 
for costs against relator, but the return of the sheriff states 
expressly that nothing was made out of him. What he ex- 
pended and would in an ordinary action have had the right 
to tax against respondent does not appear; so even were 
it possible in such case to have afforded means of restitution 
upon annulling the action of the district court, this is not 
that case, and herein the relator has by the judgment on cer- 
tiorari all the relief to which he proved himself entitled. 

The further relief prayed in the motion stands upon a dif- 
ferent footing. It appeared by the papers referred to that 
relator had been dispossessed of certain real property by the 
writ of the district court; and he asked in his petition to be 
restored to what he had lost. No special order was made 
for a writ from this court, and now motion is made to that 
end. It is unnecessary to consider whether this court may 
issue any writ in aid of its original, jurisdiction (which to a 
certain extent is evidently granted by the constitution) other 
than those therein enumerated, as proceedings upon certiO' 
rari for the review of the action of an inferior tribunal are 
of appellate nature, though not pursued in ordinary and tech- 
nical form of appeal. People v. Turner, 1 Cal. 143. 

So the only question here is, can the court issue such a 
writ as will make its judgment effective? Ordinarily it acts 
in a given case through a district court, but such action is 
here impossible. Leonard v. Peacock, on appeal, ante 157. It 
therefore necessarily follows that the writ must issue here- 
from or not at all; and if not, then a judgment has been 
pronounced which cannot be executed or put in process of 
execution, as the restitution of relator is the logical and only 
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practical sequence of the annulment of the action of the 
district court. The law does not favor any such anomaly. 
A writ of restitution in favor of relator is required to carry 
out and fulfill the judgment of this court. This proceeding 
upon certiorari being, as has been seen, of appellate na- 
ture, the required writ has the sanction of the letter of the 
constitution as one " necessary or proper (from this court) 
to the complete exercise of its appellate jurisdiction." 

Let the writ issue in ordinary form, directed to the sheriff 
of Washoe County. 



THE STATE OF NEVADA, Eespondent, v, THOMAS 

L. BUENS, Appellant. 

What Instbtjctions in CBmrNAii Cases must be Excepted to. Sections 386 and 

I 387 of the Criminal Practice Act refer to two distinct classes of instructions ; the 

former to those given by the court on its own motion ; the latter to those asked 

by either party ; and it is the latter only which are made by sections 426 and 460 

apart of liie record and deemed excepted to. 

CoTJBT MAT Instbuct Jubt IN Cbiminal Case ON ITS OWN MoTiON. On the trial 
of a criminal case the court has authority to charge the jury on its own motion. 

Goubt's Own Chabge in Cbiminal XHase not Deemed Exoefted to. The charge 
given by a court on its own motion in a criminal case cannot be considered on 
appeal, unless it be properly carried up by bill of exceptions. 

MisNOMEB OF Accused Pebson in Indictment. A defendant in a criminal case 
should be indicted by his true name when known ; but if unknown, he may be 
indicted by any name that is sufficient to identify him ; and when arraigned, if 
he do not give his true name upon request, he cannot complain of being tried 
by the name specified in the indictment or the name given upon arraignment, 
though subsequently proved to be not the true name. 

When Accused Cannot Complain of Wbonq Name. Where a person was in- 
dicted by the name of Thomas Bums, and on arraignment gave his name as 
Thomas L. Bums, but after conviction moved for a new trial on the groimd, 
supported by affidavit, that at the time of his arraignment he was ignorant he 
was Improperly named in the indictment and that his true name was Thomas L. 
Byrne : Held, that he was sufficiently identified and had no good ground of com- 
plaint. 

Appeal from the District Court of the Second Judicial 
District, Ormsby County. 
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Defendant was indicted for an assault with intent to com- 
mit murder by shooting at Francis M. Wilder on February 
19, 1873. Having been convicted as charged, and his mo- 
tion for a new trial having been overruled, he was sentenced 
to imprisonment in the State prison for the term of seven 
years. 

The facts bearing upon the points decided are statyed in 
the opinion. 

T. W. W. Davits, for Appellant. 

I. The defendant was indicted under the name of Thomas 
Bums, was tried under the name of Thomas L. Burns 
which he improperly answered was his true name upon his 
arraignment, and was sentenced as Thomas L. Burns after 
he had made affidavit on motion for new trial that his true 
name was Thomas L. Byrne and that when he answered on 
arraignment as to his true name he believed he was prop- 
erly named in the indictment. We a)re aware that the gen- 
eral rule is that cases of misnomer must be taken advantage 
of by plea in abatement on arraignment; but as the defend- 
ant was not advised of the misnomer until after the trial, 
when the papers were examined for the purpose of moving 
for a new trial, the rule ought not to prevail in this case. 
And when the matter was brought to the attention of the 
court, it was error to sentence Thomas L. Byrne, when 
Thomas L. Burns had been indicted and tried — Byrne and 
Burns not being idem sonans. Dormel v. U. S. 1 Morris, 141; 
10 East. 296; Kelyny Eep. 11. 

II. The court erred in giving any instructions or charge 
to the jury, not having been requested so to do by either 
party. It is true the statute says the judge '* may state the 
testimony and declare the law," but we take that as a limita- 
tion of his powers when he is requested to charge the jury 
by either party. Suppose the judge is requested by either 
or both parties to charge the jury, the extent of his power 
to charge them is to state the testimony and declare the law, 
and we believe that power is only legally exercised on request 
of one or both parties. Criminal Prac. Act, Sec. 355. 
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m. Admitting that the court has the right to give a 
written charge to the jury without being requested so to 
do by either party, there certainly can be no good reason 
why such a charge should not be deemed excepted to and 
subject to review by the appellate court, the same as 
though it had been given by request. A charge given by 
the court of its own motion is presumed to be impartial 
and dispassionate;' is and ought to be held in higher regard 
than any charge artfully drawn by attorneys, and ought to 
and does have more weight with a jury than any charge 
coming from an interested party. If a charge given by 
request is deemed excepted to and is subject to review as 
part of the record without a formal bill of exceptions, much 
more ought the same rule apply when the charge is given 
without request. There is no. good reason why a distinction 
should be made between charges given by request or with- 
out request, as regards being deemed excepted to; and as in 
Sec. 426 Crim. Pr. Act, only written charges which have 
been presented, or given and refused, are deemed excepted 
to, we are strongly supported in our position that the court 
has no right to charga the jury of its own motion and that 
a charge given by request is the only charge authorized by 
law. We claim that we are further supported in this view 
by section 450 of the same act, which provides what papers 
shall constitute the record. In that section we find that the 
written charges asked of the court are made part of the rec- 
ord. If it was contemplated that the court could instruct 
the jury in a criminal action without being requested, why 
was so important a paper not made a part.of the record ? It 
could only have been excluded on the ground that the dis- 
trict judges were considered infallible, and that it would be 
useless to seek for error in a charge given by the court of 
its own motion. 

IV. The principal grounds upon which defendant relied 
on his motion for a new trial being the errors in the instruc- 
tions, we submit that the review of the instructions is in- 
dispensably necessary to enable this court to pass upon the 
question as to whether there was error in refusing defend- . 
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ant's motion. We therefore submit that the instructions are 
properly before this court, and we trust that they may be 
reviewed, believing that they are pregnant with error. 

Wm. Patterson, for Respondent. 

I. There is nothing for the court to look at or to decide 
in this case except as to the judgment. No exception was 
taken by appellant to the instructions given by the court; no 
bill containing any exceptions was settled or signed, nor 
does the transcript contain any evidence. Stat. 1861, 480, 
Sees. 421, 422, 423 and 424. 

n. There is no provision of statute prohibiting the judge 
from instructing the jury whether requested by the parties 
or not. The presumption of law is, nothing to the contrary 
being shown, that the judge did his duty in instructing the 
jury. It is the duty of the judge to instruct the jury. 

m. The defendant gave his name as Thomas L. Bums, 
he was tried and convicted under that name, and it makes no 
difference whether that is his name, or whether his name is 
John Smith. Stats. 1861, 464, Sees. 270, 271 and 272. 



By the Court, Hawley, J. : 

Appellant appeals from an order of the district court 
denying his motion for a new trial, and from the judgment. 
The record is presented without any bill of exceptions; 
and we are asked to review the charge of the court to the 
jury, provided we entertain the opinion that the court had 
authority to charge the jury of its own motion, a power 
which appellant's counsel denies. 

In the State v. Fbrsha, ante 137, it was held, " that only 
Such instructions as are asked'of the court by the parties 
are to be considered a part of the record," and that *Hhe 
charge given by the court of its own motion * * * can 
only be brought up by bill of exceptions." Sections 426 and 
450 of the Criminal Practice Act and People v. Hart, Cal. 
Sup. Court, Oct. term, 1872, are cited in support of the 
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decision. We think this decision is undoubtedly correcft. 
Section 386 of the Criminal Practice Act provides that 
*' In charging the jury the court shall state to them all such 
matters of law as it shall think necessary for their informa- 
tion in giving their verdict." Section 387 provides that 
'' Either party may present to the court any written charge 
and request that it may be given. If the court think it cor- 
rect and pertinent, it shall be given; if not, it shall be re- 
fused. "• 
■ 

These sections refer distinctly to two different classes of 
instructions : first, to those given by the court of its own 
motion; second, to those asked of the court by either party. 
By section 426, it is provided that "When any written 
charge has been presented and given or refused, the ques- 
tion or questions presented in such charge need not be ex- 
cepted to nor embodied in a bill of exceptions; but the 
written charge itself, with the indorsement showing the 
action of the court, shall form part of the record; and any 
error in the decision of the court thereon may be taken ad- 
vantage of on appeal in like manner as if presented in a bill 
of exceptions." Section 450 designates what shall consti- 
tute the record in a criminal action, and in the seventh sub- 
division specifies "the written charges asked of the court, 
if there be any." We have cited these various sections at 
length, in order to call the especial attention of the profes- 
sion to the rule of practice therein prescribed. 

We are satisfied, first, that the court has authority to 
charge the jury of its own motion; second, that such charge 
can only be considered by this court when properly embod- 
ied in a bill of exceptions. The statute will not admit of 
any other construction. 

The argument of counsel that there exists no good reason 
why any distinction should be made between charges given 
by request of either party and the charge given by the court 
of its own motion, might with propriety be addressed to the 
legislature in support of an amendment to the law, so as to 
avoid this distinction. Our province, however, is to decide 
what the law is, not what it ought to be. 
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Appellant next claims a new trial upon the ground that 
he was not indicted by his proper name. The record shows 
'that he was indicted by the name of Thomas Bums; that 
upon arraignment he stated his true name to be Thomas L. 
Bums. After verdict he filed an affidavit stating that at the 
time of his arraignment he was ignorant of the fact **that 
he was improperly named in the indictment " and averring 
his true name to be Thomas L. Byrne. Appellant cannot 
contend that he is not sufficiently identified. In the min- 
utes of the judgment the court refers to him as follows : 
" Thomas L. Burns alias Thomas L. Byrne, as you now state 
your naine to be." Again, after referring to the indictment, 
the court says to appellant: "To this indictment you pleaded 
not guilty and at the time suggested that your true name was 
Thomas L. Burns without taking any exception to the 
orthography of your surname as it appears in the indict- 
ment." 

Unquestionably, a defendant in a criminal action should 
be indicted by his true name when known. But if unknown, 
he may be indicted by any name that is sufficient to identify 
him. When arraigned he should give his true name; and if 
he fails to do so upon request, he cannot afterwards com- 
plain because the court proceeded to try him by the name 
specified in the indictment (or the name given upon arraign- 
ment) although subsequently proved to be not his true name. 
Criminal Practice Act, Sees. 270, 271, 272; People v. Ze%, 
6 Cal. 213; People v. Jim Ti, 32 Cal. 64; State v. White, 32 
Io\va, 19. 

There is no error in the record. The judgment of the 
district court is affirmed. 
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JOHN BECKMAN, Eespondent, v. ELLEN STANLEY, 

Appellant. 

Right of Mabbied Woman to Contract in case of Abandonment. The excep- 
tion to the common law disability of a married woman to contract or maintain a 
Bnit, in case of abandonment by her husband, does not apply except in case the 
abandonment is absolute and embraces a total renunciation of marital relations. 

CoNVETANOE BY ABANDONED WiFE, HusBAND MUST JoiN. The right 6i married 
women to alienate land in this State, whether their separate estate or commu- 
nity property, does not depend upon the common law, but upon our statutes ; so 
that a wife's deed or mortgage, without her husband's joining in it, though he 
ha^ abandoned her for years, is inoperatiye and void. 

Appeal from the District Court of the First Judicial 
District, Storey County. 

This was an action to foreclose a mortgage for $1518 45, 
on a certain lot on G street, in Virginia City. The mort- 
gage was originally given by defendant, September 5, 1867, 
to T. J. Wood, and by him assigned to plaintiff. There was 
a judgment and decree as prayed. Defendant moved for a 
new trial, which was refused; and she then took this appeal 
from the judgment and order. 

The facts in reference to the abandonment, upon which the 
decision of the court below was based, are fully set forth in 
the opinion. 

Mitchell & Stone, for Appellant. 

I. A mortgage executed by a married woman upon either 
separate or common property is not binding, although her 
husband may have abandoned her prior to its execution. 
The question is one which does not arise under the rules of 
the common law, but under the statutes of the State regu- 
lating the manner in which liens or incumbrances may be 
created upon the community property or the separate estate 
of the wife. Stats. 1864^5, 239, Sees. 6 and 9. The statute 
is prohibitory in its terms; and abandonment of the wife by 
the husband does not authorize her to execute a mortgage, 
which requires the signature ^ of the husband to render it 
valid. Madjay v. Love, 25 Cal. 367; Leonard v. Tbwnsend, 
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26 Cal. 446; Harrison v. Broimi, 16 Cal. 288; Camden v. Faii, 
23 Cal. 633; Spear v. Ward, 20 Cal. 659; Bhea v. Phenner, 1 
Peters, 480; 46 111. 344: 1 Bishop on Marriage and Divorce, 
Sec. 602; 44 HI. 58. 

II. Our statute makes no such exception as referred to 
in the California case of Harrison v. Brown, which author- 
ized married women to transfer lands provided their hus- 
bands were absent Jrom the State for one year next preceding 
the execution of the conveyance. Under our statute the 
prohibition is absolute; and abandonment by the husband 
cannot make that valid which by express terms of the 
statute is void without the husband's signature. 

III. In taking the position that it matters not under the 
. statute whether the husband has abandoned the wife or not, 

we do not concede that abandonment has taken place. While 
Stanley has been absent from the United States since 1859, 
still it appears that defendant has received frequent letters 
and remittances of money from him for her support, and 
none but the most friendly relations have existed between 
them during his absence. It is not, therefore, like one of 
those cases of total abandonment and desertion which oc- 
curred in the cases cited by counsel. 

IV. A question of fraud can hardly arise in the case. If 
the mortgage is void for want of the husband's signature, no 
act of hers could make it valid in the face of the statutory 
prohibition, however fraudulent such act might be. If such 
an argument is entitled to any weight, it certainly could have 
been urged in the cases of Harrison v. Brown and Ehea v. 
Phenntr, Those cases are in all respects parallel to the case 
at bar, and if followed by this court the mortgage should be 
declared void and the judgment foreclosing it reversed. 

Jonas Sedy, for Respondent. 

I. A wife has no more disabilities and is entitled to no 
more exemptions under our statute than under the common 
law. The statute only provides a rule relating to property 
of certain married persons when they are so circumstanced 
that the courts will recognize the marriage relation. In 
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other cases, as in this, the wife may make contracts and con- 
veyances of all kinds, including mortgages; and she is bound 
by them, as well as the estate in her name covered by them. 
By the principles of the common law defendant would cer- 
tainly be considered a single woman and treated accordingly. 
Gregory v. Paul, 15 Mass. 31; Love v. Mayenbaum, 16 HI. 
277; WestcoU v. Fisher, 22 111. 390; Smith v. Sihmce, 4 Iowa, 
321.; Bmadam v. PraM, 1 Ohio State, 403; 5 Ohio St. 580; 
17 S. & E. 130; 4 McCord, 108; 1 Bishop on Mar. and Div. 
Sees. 597, 598, 605-8. And being so considered, our statute 
relating to husband and wife has no application to this case. 

n. To treat the defendant under the circumstances as a 
single woman would certainly be no wrong to the husband; 
for he years ago abandoned her, absented himself from 
her society, gave her over as a prey to the vicious and de- 
praved and left her to obtain her living in the most disrepu- 
table manner. He no longer claims her as his wife and 
gives her none of the protection to which a wife is entitled. 
Nor is the defendant wronged by so treating her, for she has 
gained the advantages of a single woman even to the extent 
of acquiring the property in controversy apparently in that 
capacity; and in equity she ought to be held to the corre- 
sponding liabilities, including the payment of this debt. 
To refuse to treat her as a single woman would not only 
wrong the plaintiff; but the rule invoked by which for her 
to escape the payment of this debt, if established, would 
be a contrivance through which and by which the public 
would greatly suffer. 

m. To say that under the facts of this case the defend- 
ant is liable on the notes (which appellant tacitly admits), 
and then under the same facts to say that the mortgage 
which is the only means for obtaining payment of the notes 
is void, is not in harmony vnth the rules of courts of jus- 
tice in analogous cases nor the principles of equity. 

By the Court, Belknap, J. : 

This action is brought to foreclose a mortgage executed 
by the appellant in October, 1867. The answer avers that 
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at the time of making the mortgage the defendant was a 
married woman. The cause was tried by the judge by whom 
the following facts were found : 

** That said defendant was married to one Stanley on the 
25th day of January, a. d. 1858, at Sacramento, State of 
California; that said Stanley left the United States and 
abandoned the defendant more than nine years ago, and has 
never since returned to the United States, nor has defend- 
ant seen said Stanley for more than nine years, nor has said 
Stanley ever been in Nevada. 

"That defendant for eight years and more last past has 
resided in Virginia, Storey County, Nevada, and during all 
that time has been there engaged in the business of keeping 
and carrying on in her own name as a single woman, a 
boarding and lodging-house and brothel, and that she has 
purchased supplies therefor sometimes on credit and some- 
times for cash and conducted all the business, including 
payment of bills, in her own name — the said Stanley not 
being in any way known or connected with any of; said 
business or having any interest therein, or his existence or 
marriage with defendant known in or by the community 
where defendant has resided for the last eight years. 

*'That during the last nine years said Stanley has con- 
tributed something by way of remittances of money to the 
defendant for her support, but how much was not proven; 
and it was not found nor was it proven that the fact was 
known to any one but defendant; and that she has during 
said period received frequent letters from said Stanley." 

The facts alleged in the complaint were also found. Judg- 
ment was entered for plaintiff, and from the judgment and 
an order denying a new trial this appeal is taken. 

The exception to the common law disability of a married 
woman to contract or maintain a suit in case of abandonment 
by her husband has been recognized so frequently that it 
may be considered established. But the abandonment must 
be absolute and embrace a total renunciation of marital re- 
lations. In such cases courts have treated the deserted 
wife in all respects as a feme sole, allowed her to contract, 
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sue and be sued, and to alienate lands without her husband. 
Upon this theory respondent relies to sustain the judgment. 
But the fact that the husband has contributed to the support 
of the defendant and frequently communicated with her, 
negatives that complete abandonment which the law requires 
before it will treat a married woman as a feme sole. 

In our view of this case, however, the question of aban- 
donment is immaterial to the validity of the mortgage. The 
right of married women to alienate land in this State, whether 
their separate estate or community property, does not de- 
pend upon the common law, but upon our statutes. Sec- 
tion 6 of the act defining the rights of husband and wife 
(Stats. 1864-5, p. 239) provides: ''The husband shall have 
the management and control of the separate property of the 
wife during the continuance of the marriage; but no aliena- 
tion, sale or conveyance of the real property of the wife, or 
any part thereof, or any right, title or interest therein, and 
no contract for the alienation, sale or conveyance of the 
same, or any part thereof, and no lien or incumbrance there- 
on, shall be valid for any purpose unless the same be made 
by an instrument in Avriting, executed by the husband and 
wife, and acknowledged by her as provided for in the acts 
concerning conveyances in case of the conveyance of her 
separate real estate." And section 9: ** The husband shall 
have the entire management and control of the common 
property, with the like absolute power of disposition as of 
his own separate estate." These sections are prohibitory; 
and any alienation of land by a married woman must be in 
the mode therein prescribed. 

In Bhea v. Phenner there was a voluntary abandonment of 
the wife by the husband without having furnished her with 
the means of support. In his absence the wife acquired 
title to certain real estate, and when he had been beyond 
seas five years she executed a conveyance thereof. The 
court admitting the doctrine that a feme covert abandoned by 
her husband may contract debts as a /erne sole, said: *'But 
by the laws of Maryland, which must govern in this case, a 
married woman cannot dispose of real property without the 
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consent of her husband; nor can she execute a good and 
valid deed to pass real estate unless he shall join her in the 
deed. The separate examination and other solemnities re- 
quired by law are indispensable and must not be omitted." 
The deed was declared inoperative and void. 1 Peters, 
106. 

So in California, under a statute identical with ours, the 
joourt said: "The fact of the abandonment of the wife by 
her husband or his suffering her to act as a/emesofeas 
stated in the bill, if such were the facts — whatever the effect 
of this may have been to render her personally liable for her 
contracts — neither gave her a right to bind his real property 
or her own by mortgage; and this seems to be an answer to 
the whole of the plaintiff's case. "The legislature had aright 
to say how this sort of property should be bound, and it has, 
in effect, said that it should not be bound in this way." 
Harrison v. Brown, 16 Cal. 288. 

The case at bar comes directly within the rule adopted by 
the supreme court of the United States in the first of Peters, 
and by the supreme court of the State of California; and we 
have been unable to find any authority to the contrary. The 
judgment and order of the district court are reversed and 
cause remanded. 



THE STATE OF NEVADA, Respondent, v. JOHN 

BEEETMAN, Appellant. 

Gband Laboeny of Ore — Sufficiency of. Iin}iCTMENT. Where it was objected 
to an indictment for grand larceny of certain " silver bearing ore " that the 
property alleged to have been stolen savored of the realty : Held, that as " ore" 
in its nsnal acceptation meant something severed from the realty, there was 
a sufficient statement of facts in the indictment showing it to be personal prop- 
erty. 

Laboeky of Abticles Sevebed fbom Freehold. The taking and carrying away 
of articles, which formed a part of the freehold, will not constitnte a larceny un- 
less an interval of time has elapsed between the acts of severance and asporta- 
tion; but it seems only such an interval is necessary as that the two acts shall 
not constitute one transaction. 
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Words "Silveb Beabtno Ore" imply Bevebance from Freehold. The words 
"silyer bearing ore," as used in an indictment charging grand larceny of it, 
mean a portion of vein matter, which has been extracted and separated from the 
mass of waste rock and earth, and imply severance from the freehold. 

iBBELEVAirr Testimony — "So Reversal where no Prejudice. Irrelevant testi- 
mony should be excluded, but its admission will not vitiate a judgment of con- 
viction if it appears that it could not have prejudiced the defendant. 

Appeal from the District Court of the Sixth Judicial Dis- 
trict, Lander County. 

The defendant John Berryman, having been indicted 
jointly with Joseph Oxford for the crime of grand larceny 
and having on a separate trial been convicted as charged, 
was sentenced to the State prison for the term of one year. 
Oxford had previously been tried, convicted and sentenced 
to the same term. The defendant Berryman moved in arrest 
of judgment and also for a new trial, both of which motions 
were denied. . He then appealed from the judgment. 

It appeared from the testimony that the ore alleged to 
have been stolen was found concealed in the cabin of the 
defendants. It was a peculiar kind of ore and had evi- 
dently been taken from the mine of the Manhattan Com- 
pany at a place where defendants had been employed to 
work for the company. When discovered, and while the 
ore was being removed from the cabin, Oxford stated that 
he and Berryman had bought it from one John Bone at 
the same time that they purchased the cabin from him. 
Testimony of this statement of Oxford was admitted on the 
trial of Berryman against his objections that it was made 
in his absence and was irrelevant as to him. But it fur- 
ther appeared in evidence that Berryman, upon his pre- 
liminary examination, had himself volunteered as a witness 
on his own behalf and had himself made the same state- 
ment. Further evidence showed that Bone never sold them 
any ore, and that it was not in the cabin when they pur- 
chased. 

Among the instructions given were the following, asked 
by plaintiff: 
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*'If the jury believe that the defendant in this case took 
the ore in question from the Black Ledge Mine named in 
the indictment in small quantities and at different times, 
but that such taking was continuous and systematic, and 
' that the object of defendant was to take a quantity of greater 
value than fifty dollars, and that be removed a little at a 
time only to escape detection to a place of concealment near 
the mine to be thence removed at his convenience, and 
that he did take away feloniously more than fifty dollars' 
worth of ore, this would be grand larceny and not a series 
of petit larcenies." 

'* The jury are instructed that in order to make the felon- 
ious taking of ore from a mine, it is not necessary that 
any particular length of time should elapse between the 
severance and the carrying away; and if they should be- 
lieve that the defendant severed the ore from the mine, 
then laid it aside, and afterwards feloniously carried it 
away from the mine, the taking constituted the crime of 
larceny." 

Among the instructions asked by defendant and given 
were the following : 

' "If the jury find that the ore alleged to have been taken 
by defendant was a part of the Black Ledge and that the 
same belonged to and savored of the realty, and there is no 
proof to convince the jury that any time intervened between 
the taking of the rock from the ledge and the removal from 
the shaft, then there is no larceny but one continuous act 
which constitutes only a trespass." 

"If the jury find from the evidence that the defendant sev- 
ered the rock from the ledge and carried it away immediately 
after the severaxice, making one continuous act, then there 
is no larceny." 

George W. Baker and W, H. Davenporty for Appellant. 

I. There was error in the admission in evidence of the 
statement of Joseph Oxford in regard to the possession of 
the rock alleged to have been stolen, as against this de- 
fendant, made when this defendant was not present — there 
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having been no evidence previously offered tending to estab- 
lish a conspiracy between defendant Berryman and Joseph 
Oxford to commit a crime. 1 Greenl. on Ev. Sec. 111. 
Aside from the fact that defendant and Oxford worked in 
the same mine together, there was no evidence in any stage 
of the proceedings tending in the slightest degree to estab- 
Msh a conspiracy sufficient to warrant the admission of the 
testimony in question. 

n. There was error in overruling defendant's motion in 
arrest of judgment. The indictment is not sufficient. In 
order to constitute the crime of larceny there must be the 
felonious taking and carrying away of the personal goods of 
another. 4 Black. Com. 230; 4 Stevens' Com. 152. Mr. 
Bnssell defines the crime to be the wrongful and fraudulent 
taking and carrying away of the mere personal goods of 
another from any place w;ith the intent to convert them to 
the taker's use. Thus it will be seen that an indispensable 
prerequisite to constitute the crime is that the property 
alleged to have been stolen be personal property, which alone 
is the subject of larceny. 2 Buss, on Crimes, 62. In the 
indictment here the property alleged to have been stolen not 
only savors of the realty, but it is not even alleged to be 
personal property. For anything that appears on the face 
of the instrument the ore might have been severed from the 
ground at the time of the taking charged, so that they to- 
gether might have constituted but one continuous transac- 
tion, in which case simple trespass and not larceny was com- 
mitted. State V. Wiaiams, 35 Cal. 672; 2 Archbold's Crim. 
Prac. 377, 378; 2 Buss, on Crimes, 86. 

in. It is just as reasonable to presume that the ore 
charged in the indictment was severed and carried away at 
the same time so as to constitute only a trespass, as that 
larceny was committed; and as upon the first no offense 
would be charged, it follows that the indictment is fatally 
defective for want of that directness and certainty required 
by our Criminal Practice Act. Staie v. WiUiamSy 35 Cal. 
672. 

18 
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Geo. S. Hupp, for Respondent. 

I. When a thief first severs, and afterwards steals, there 
may be a question what interval of time must elapse be- 
tween the two acts in order for the stealing to amount to 
larceny. There seems to have been an opinion that the 
time intervening must at least amount to a day, because in 
law a day is not divisible. The better doctrine however is, 
that no particular space is necessary, only the two acts must 
be so separated by time as not to constitute one transaction. 
2 Bishop C. L. § 679. In this case it was a question of 
fact for the jury to determine upon all the testimony whether 
there wafe anv interval of time between the severance and 
the asportation of this ore from the mine. It was fully dis- 
cussed before the jury; they passed upon it and found ad- 
versely to the defendant. One of two hypotheses is un- 
doubtedly true. Berryman commenced digging the quartz 
from the mine when he went down in the morning, throw- 
ing it aside as it was extracted, and after the day's labor 
was closed picked it up and carried it away; or just be- 
fore he left the mine he severed the quartz from its native 
bed, and without releasing his possession of it for a mo- 
ment immediately carried it to his cabin. Upon the former 
hypothesis he was guilty of a theft — ^upon the latter, he com- 
mitted only a trespass. 

. Upon a careful consideration of all the testimony the jury 
doubtless concluded that the first hypothesis was the true 
one and found accordingly. 

n. What possible infiuence could the declaration of Ox- 
ford have produced upon the minds of the jury in the trial 
of Berryman? None at all. But it further appears that 
Berryman offered himself as a witness on his own behalf 
upon the preliminary examination before the justice, and 
then and there, of his own free will, testified under oath 
that he bought the ore from John Bone; and in the same 
connection afterwards stated, in reply to a question from his 
own counsel, that the ore was in the Bone cabin when he 
went into possession of it. An appellate court will never 
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disturb a verdict because improper testimony has beep ad- 
mitted where it is obvious that such testimony had no effect 
upon the deliberations of the jury; where the result would 
have been the same without such testimony; where the other 
evidence taken altogether fully justifies the verdict and 
where upon the whole case it is manifest that complete jus- 
tice has been done to both the defendant and the State. 

m. It is contended that the indictment in this case is 
fatally defective upon the ground that it does not state facts 
sufficient to constitute a public offense, for the reason that 
there is no allegation that the ore was personal property. 
The statute requires that words used in an indictment shall 
be construed in their usual acceptance in common language, 
except such words or phrases as are defined by law. Crim. 
Prac. Act, Sec. 241. People v. LUthfteld, 5 Cal. 355. 

Now what is the meaning of the word " ore" in its ordi- 
nary and general acceptation? We speak of ore in a sack, 
in a box, in a wagon, at the ore-house, on the dump, at the 
mill; and when we speak of " six hundred and ten pounds 
of ore," the only reasonable construction of the language is, 
that we are referring to the ore after its severance from the 
freehold. Otherwise, in charging the larceny of six hun- 
dred and ten pounds or bushels of apples or potatoes, would 
it not be necessary to go further and allege that at the time 
they were taken they had been plucked from the trees or 
dug out of the ground? It is plain that the words "six 
hundred and ten pounds " fairly imply that the ore had been 
extracted from its native bed and weighed; and it is plain 
that the indictment clearly and distinctly set forth the 
offense in ordinary and concise language, and in such a man- 
ner as to enable a person of common understanding to know 
what was intended. See also Webster's Dictionary, word 
'' ore." 

By the Court, Hawley, J. : 

Appellant, having been convicted of grand larceny, moved 
to arrest the judgment upon the ground that the indictment 
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did not state facts sufficient to constitute a public offense. 
The court refused the motion and appellant thereupon 
appeals from the judgment. 

The indictment charges " that said defendants Joseph Ox- 
ford and James Berryman, on the thirtieth day of July, a. d. 
1872, * * at the County of Lander in the State of 
Nevada, * * six hundred and ten pounds of silver-bear- 
ing ore, of the value of eight hundred dollars, of the prop- 
erty of the Manhattan Silver Mining Company of Nevada, a 
corporation duly organized and existing, * * did feloni- 
ously ^ * steal, take, and carry away. * * * " 

It is claimed that the property alleged to have been stolen 
savors of the realty, and that there is no sufficient statement 
of facts in the indictment showing it to be personal prop- 
erty. The rule that things savoring of the realty are not 
the subject of larceny is stated by Sir Matthew Hale as 
follows: **If a man cut and carry away corn at the same 
time it is trespass only, and not felony, because it is but 
one act; but if he cut it and lay it by and carry it away 
afterwards it is felony." Emmerson v. Annison, 1 Mod. 89. 
The reasons given by Blackstone (4 vol. p. 232) for this dis- 
tinction is that ** Lands, tenements and hereditaments (either 
corporeal or incorporeal) can not, in their nature, be taken 
and carried away. And of things, likewise, that adhere to 
the freehold, as corn, grass, trees and the like, or lead upon 
a house, no larceny could be committed by the rules of the 
common law; but the severance of them was, and ia many 
things is still, merely a trespass which depended on a sub- 
tility in the legal notions of our ancestors. These things 
were parcel of the real estate, and therefore, while they con- 
tinued so, could not by any possibility be the subject of 
theft, behig absolutely fixed and immovable. And if they 
were severed by violence, so as to be changed into movables, 
and at the same time, by one and the same continued act, 
carried off by the person who severed them, they could 
never be said to be taken from the proprietor, in this their 
newly acquired state of mobility (which is essential to the 
nature of larceny), beiag never, as such, in the actual or 
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constructive possession of any one but of him who com- 
mitted the trespass. He could not, in strictness, be said to 
have taken what at that time were the personal goods of 
another, since the very act of taking was what turned them 
into personal goods. But if the thief severs them at one 
time, whereby the trespass is completed, and they are con- 
verted into personal chattels in the constructive possession 
of him on whose soil they are left or laid, and comes again 
at another time when they are so turned into personalty, 
and takes them away, it is larceny; and so it is if the owner 
or any one else has severed them." 

The rule containing this subtle and unsatisfactory dis- 
tinction is sustained by all the authorities. 2 Bishop on Gr. 
L. Sections 779, 780, 781, 782, and authorities there cited. 
There is some conflict in the authorities as to what interval 
of time must elapse between the acts of severance and aspor- 
tation. The doctrine seems now to be settled, as laid down 
in Bishop, that no particular space is necessary, only the 
two acts must be so separated by time as not to constitute one 
transaction. 

There is no substantial reason why the thief who, with 
felonious intent, takes and carries away apples from a tree, 
lead pipe from a building, or quartz rock containing precious 
metals from a mine, etc., etc., at one time, should not be 
punished the same as the thief who first severs the things 
from the freehold and afterwards goes back and carries 
them away. It is the criminal intention that constitutes the 
offense, and this intention is the only criterion by which to 
distinguish a larceny from a trespass. In our judgment the 
more sensible rule would be that as soon as the things which 
savor of realty are severed from the freehold, they become 
€0 instmite the personal property of the owner, the felonious 
taking and carrying away of which would constitute larceny. 
So far as the present case is concerned, it is unnecessary 
to depart from the beaten path of precedent which the 
authorites have (as we think without substantial reason) 
established. In Tht People v. Williams, 35 Cal. 673, cited 
and relied upon by appellant, the indictment was for taking 
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and carrying away **from the mining claim of the Brush 
Creek Gold and Silver Mining Company * * fifty-two 
pounds of gold bearing quartz rock." The court said that 
the indictment was " entirely silent as to whether the rock 
was a part of a ledge and was broken off and immediately 
carried away by the defendant, or whether, finding it already 
severed, he afterwards removed it." The court held that 
the indictment was therefore capable of a double interpreta- 
tion and for this uncertainty it was set aside. Larceny is 
the felonious taking and carrying away the personal goods 
or chattels of another, and if the facts stated in the indict- 
ment do not show that the ore was personal property at the 
time of the commission of the offense, the indictment can 
not be sustained. The character of the property, whether 
real or personal, must be determined by the statement of facts 
set out in the indictment. Sec. 241 of the Criminal Practice 
Act provides that " the words used in an indictment shall be 
construed in the usual acceptance in common language, 
except su.ch words and phrases as are defined by law, which 
are to be construed according to their legal meaning." The 
word ore is not defined by law, and must therefore be con- 
strued in its usual acceptation. The words " silver bearing 
ore," as used in the indictment, have reference to a portion 
of vein matter which has been extracted from a lode and 
assorted, separated from the mass of waste rock and earth 
and thrown aside for milling or smelting purposes, or taken 
away from the ledge. Webster gives the following defin- 
ition: **Ore (mining). The ore of a metal with the stone 
in which it occurs, after it has been picked over to throw 
out what is quite worthless." In our judgment, the language 
used in the indictment necessarily implies that the ore had 
been severed from the freehold prior to the time of its 
asportation by Oxford and Berryman. We think that the 
act charged is stated with sufficient certainty to enable the 
court to pronounce judgment according to the right of the 
case, and that is all the statute, in this respect, requires. 
Crim. Prac. Act, 461, Sec. 243. 



« • 
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From the testimony elicited at the trial, it appears that 
Oxford and appellant while engaged at work upon the Black 
Ledge owned by the corporation had (in small quantities and 
at different times) feloniously carried away therefrom the 
" six hundred and ten pounds of silver bearing ore." The 
question whether the acts of severance and of asporta- 
tion were so separated by time as not to constitute one 
transaction was, under proper instructions, fairly submitted 
to the jury. 

The court did not err in overruling appellant's motion in 
arrest of judgment. Appellant asks a reversal of the case 
upon the ground that the court erred in admitting the state- 
ment of Joseph Oxford, made after the commission of the 
offense, to the effect that the ore in question was bought 
from one John Bone at the same time that the cabin in 
which Oxford and appellant lived, and in which the ore was 
found, was purchased. This testimony was irrelevant and 
should have been excluded. 1 Green, on Ev. Sec. Ill; 
The State v. Ah Tom, ante 213. But it is evident that ap- 
pellant was not prejudiced by its admission. In fact the 
record shows that during his preliminary examination Berry- 
man made substantially the same statement, which was 
properly admitted in evidence. 

The judgment of the district court is affirmed. 



J. B. FITCH, Appellant, v. ELKO COUNTY, Respondent. 

Bhebiff's Fees ik Dblinquent Tax Suits. A sheriff cannot collect from a county 
his fees in delinquent tax cases commenced preVious to the act of March 1, 1871, 
which provides for suits in which his fees shall under certain circumstances be 
so paid (Stats. 1871, 93) — such act not having any retroactive effect. 

DiLiNQUENT Tax Suits-— When Fees Payable by County. The act of March 1, 
1871, amending the revenue laws in reference to delinquent tax suits (Stats. 
1871, 93) , contemplates the payment of fees out of the county treasury only in 
cases in which suits are brought by direction of the county commissioners. 

Statutory Constbuction— Plain Object op Law. Where the object of the legis- 
lature is plain and the language unequivocal, effect should be given to the intent 
of the law-makers. 

Niw Statutes Apply to New Gases. New statutes apply only to new cases, unless 
the contrary expressly appears. 
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Appeal from the District Court of the Ninth Judicial 
District, Elko County. 

The facts are stated in the opinion. 

Mlis & King, for Appellant. 

The statute of 1871 amended the law of 1866, as well as 
Sec. 38 of that of 1864-5. The latter named section espe- 
cially related to fees of officers;. the law of 1866 in part to 
the same thing. The law of 1871 cannot stand if the law of 
1866 does. Besides this, the judgment here and the sale of 
the property took place after the law of 1871 was enacted. 
Hence as to questions of costs and fees the law of 1871 must 
govern. The intent of the legislature is plain from the let- 
ter of the statute: but if not, all the provisions must be 
construed in pari materia, in which event the result is the 
same. Thjorp v. Schooling, 7 Nev. 15. 

The legislature had the power to regulate the disposition 
of the matter of costs in tax sales, and as to how the county 
would pay; and hence the argument that the statute of 1871 
cannot apply to suits commenced before its passage but under 
which sales were made to the county after its passage does 
not apply to this case. It could not have been known, when 
these suits were commenced, that the county would be a 
purchaser at delinquent tax sale; and hence, as the statute 
plainly provides, the date of the sale and of the purchase 
by the county determines the applicability of the law of 
1871 to questions of costs and the manner of payment, and 
not the time of the commencement of the action. 

Imcqs & Bigalow, for Bespondent. 

I. The complaint shows that the tax suits were com- 
menced prior to the passage of the statute of March 1, 1871, 
under which appellant claims, and that the county commis- 
sioners never did nor could they have ordered the tax suits 
in accordance with such statute. Consequently the statute 
of 1871, making the county liable for costs in tax suits, can not 
apply to the cases mentioned in the complaint. The statute 
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mtist be construed as a whole and can only apply in cases 
where all the provisions and checks of said statute can take 
effect. Stats. 1871, 93, Sees. 1 and 2; Oakland v. WMppUy 
Cal. July Term, 1872; Roony v. BxvcUand, 4 Nev.*56; May- 
murd V. Johnson, 2 Nev. 27. The statute refers to cases 
where counties purchase under its provisions and not to pur- 
chases made by the treasurer in trust for the State, county 
and officers under the statute of 1866. 



By the Court, Belknap, J. : 

Under authority conferred by the twenty-ninth section of 
the "act to provide revenue for the support of the govern- 
ment of the State of Nevada," approved March 9, 1865, the 
district attorney of the County of Elko, on the 30th day of 
December, 1870, commenced actions in the name of the 
State of Nevada for the recovery of delinquent taxes 
assessed against certain real estate and improvements situate 
in said county, and against the owners thereof. Thereafter 
judgments were entered against the defendants and execu- 
tions issued, and on the sixth day of April succeeding the 
real estate was subjected to sale in the manner provided by 
statute for the sale of property for delinquent taxes (Stats. 
1866, 161), and was bought in by the county treasurer in 
trust for the State and county. So the district court finds; 
and by that finding we are bound, as this case is presented. 

The apj^Uant, the sheriff of Elko County during the 
period embraced by these transactions, brought suit in the 
court below for the recovery of his fees in these tax suits 
and sales, amounting to $6998 40. From a judgment for 
defendant and an order denying a motion for a new trial 
this appeal is taken. 

The act of 1865 in its original form and as it stood at the 
comnaencement of these suits authorized and directed the 
district attorney to commence them, and provided that "no 
fees or costs should be paid to any officer unless the same 
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be collected from the defendant." This act was amended 
March 1, 1871. The amended section re-enacts the direc- 
tion to district attorneys to bring suits for delinquent taxes, 
but provides that ** before commencing any suit for the col- 
lection of delinquent taxes the district attorney shall submit 
to the board of county commissioners, at a meeting of said 
board to be held for that purpose on the second Monday in 
December in each year, the delinquent list showing the 
several amounts of taxes then delinquent, and from whom 
due; and said board of commissioners shall then, or at such 
time thereafter as they may deem proper, direct suits to be 
commenced for the collection of such sums then delinquent 
as they may in their judgment deem expedient; and no suit 
for the collection of delinquent taxes shall be commenced 
exc^t by the direction of said board; * * ^ * * * 
¥:¥:¥:¥:¥:¥:¥: *^^' Aud the act was further am oudcd 
by providing that when property sold for taxes is purchased 
by the county, all fees and costs properly charged or taxed 
against such property shall be allowed by the board of 
county commissioners and paid out of the general fund of 
the county. 

The amendment of 1871 obviously contemplates the pay- 
ment of fees out of the county treasury in cases only in 
which suits are brought by direction of the commissioners. 
The language employed completely demonstrates that object, 
and it is a fundamental maxim in the interpretation of stat- 
utes that when the object of the legislature is plain and the 
language unequivocal effect should be given to the intent of 
the law-makers. We are clearly of opinion that the amend- 
ment did not contemplate such a case as this, in which the 
tax suits were commenced without the authority of the 
county commissioners. 

But disregarding the requirements that these suits be 
brought with the sanction of the commissioners the plaintiff 
can not recover. It is a rule of statutory construction that 
new statutes apply to new cases unless the contrary expressly 
appears : therefore we must presume that had the legislature 
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intended to have given a retroactive effect to the amendment, 
that intention would have been unmistakably expressed. 
Upon this principle the case of GUmorti v. Shider, 2 Lev. 
227, was decided. The statute of frauds (29 Car. 11) 
provided ** that after the 24th of June, 1677, no action shall 
be brought upon any promise in consideration of marriage 
without a writing testifying the same;" and an action was 
brought upon a verbal promise made before that date. It 
was held that the action lay and that the statute extended 
only to promises made after the 24th of June. In Moon v. 
burden, 2 Exch. 22, under a statute which declared **that 
^0 suit shall be brought or maintained in any court of law or 
Equity for recovering any sum of money or valuable thing 
^®ged to be won upon a wager," the court held that the 
^ ^^ute should not be so construed as to defeat an action 

i^^Rht before its passage. 
X ^ tiese cases the inquiry of the courts was only to the 
UMi^Ution of the legislature. Being enactments of the Brit- 
Vsh parliament in the exercise of its unlimited authority no 
judicial question of their validity could arise. 

This rule of construction has been constantly followed by 
the courts of this country. Said Monell, J., in Trist v. Ca- 
banas, 18 Abbott's Pr. K. 145: " When the statute is silent 
it must be presumed that it was the intention to limit its op- 
eration to the period of time when it took effect, and to 
fasten its provisions only upon such proceedings as might 
be commenced thereafter." See also, Bash v. Van Kleeck, 7 
Johns. 479; Hastings v. Lane, 3 Shep. 134; Grarrett v. Wig' 
gim, 1 Scam. 335; Perkins v. Perldns, 1 Conn. 558; Prince 
V. United States, 2 Gall. 204. The injustice of a retroactive 
construction of this amendment is illustrated by the fact 
that proceedings for the sale of real estate for delinquent 
taxes for the fiscal year 1870 might have been and in some 
cases possibly were concluded before the amendment became 
a law. No provision in such case is made to pay the officer's 
fees out of the general fund of the county. So unfair a dis- 
crimination can not be attributed to the legislature. 
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Whether this enactment be considered by the rule that 
statutes are to operate in futuro unless the contrary plainly 
appears, or that the intent of the legislature when fairly 
manifested must govern — in either case the right of the 
plaintiff to recover must be denied. 

Judgment affirmed. 



THE STATE OF NEVADA, ex rel. W. M. BOAEDMAN, 
Eespondent, v. MTKON C. LAKE, Appellant. 

ExptBATioN OP Franchise— Beverter to the Sovereign. At the expiration of 
a toll-road franchise, the control of such road reverts to the sovereign ; and in 
the absence of other special disposition, the free nse of such road would be 
thereafter in the people. 

TOLL-BOAD WITH EXPIRINQ FRANCHISE NOT TO BE LOCATED AS NeW BoAD. 

Sections 1 and 2 of the act to provide for the constructing and maintaining toll- 
roads (Stats. 1864^, 254) apply only to new roads, and give no right to the 
owner of an old road, whose franchise is about expiring, to locate it as a new 
road. 

Aduissio TJnius Exclubio Alterius. The provision of the act of March 8, 1865, 
in reference to the construction of toll-roads that " all franchises granted for 
toll-roads by the first legislature of this State may be located under the provis- 
ions of this act " (Stats. 1864-5, 254, Sec. 9) , excludes the location thereunder of 
franchises granted by any other legislature. 

TOLL-BOAD A "BOAD IN GENERAL USE BY THAVELINa PUBUC." The phlttse 

" road or highway now in general use by the traveling public," as employed in 
the toll-road act of 1865 prohibiting interference therewith (Stats. 1864-5, 254, 
Sec. 12) , includes toll roads— there being no difference in the sense of the statute 
between such roads and common highways. 

ExpiBiH) BBmaE Franchise — ^Bights of Franchisee as Lani>-ownes. The 
fact that the holder of an expired toll-road and bridge franchise has acquired the 
fee of the land on which the ends of the bridge rest and both sides thereof, does 
not give him any rights to a continuance of the franchise — the possession by the 
public of the easement of traveling the road being in no sense antagonistic to 
his possession of the title to the land. 

Stattttort Contract of Dedication by Acceptance of Franchise. The act of 
December 17, 1862, granting a toll-road franchise to Myron Lake (Stats. 1862, 
19) and Lake's acceptance thereof, amounted to a solemn dedication by him, by 
way of statutory contract, of claims to any greater easement. 
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No "Utah Tebritoby Judge" in Nevada Tebbitoby. Where it was claimed that 
a person assaming to act as probate judge of Carson County, Utah Territory, 
had granted a perpetuity of franchise in a toll-bridge in Nevada Territory : Held, 
that even if such claim of monstrous power were admitted, yet the pretended 
grant was void, because there was no Carson County, Utah Territory, after the 
erection of Nevada Territory ; and there consequently could not have been any 
probate judge, even defaoto, of such county. 

"Offices De Facto" — Bequistces. To constitute an officer de facto there must be 
an office, with a place for its exercise and an incumbent under claim of right: 

Merges of Claims to Easement bt Aooeftance of Fbanchise. Where Lake, 
claiming to own a perpetuity of franchise to collect toll on the Fuller bridge 
over the Truckee Biver, accepted the new toll-road franchise for ten years 
granted by act of December 17, 1862 (Stats. 1862, 19) : Hdd, that whatever rights 
he may have previously held were merged in the statutory contract contained in 
that act by his assent tiiereto. 

Toll-Bbidge Oves Naviqable Biveb must be Attthobized by Leoislatube. 
A bridge over a navigable stream, such as the Fuller bridge over the Truckee 
Biver, can only be lawfully built or used for taking tolls by authority of the 
legislature. 

Appeal from the District Court of the Second Judicial 
District, Ormsby County. 

The toll-road franchise, which was the subject of this 
action and in which the judgment of ouster was rendered in 
the court below, was granted to Myron Lake by act of De- 
cember 17, 1862 (Stats. 1862, 19). It gave him the right to 
construct and maintain the road from the Junction House in 
Washoe County, running thence northerly and crossing the 
Truckee Eiver at Fuller's bridge to the mouth of a ravine 
coming down from Pea Vine Mountain; thence following up 
said ravine to the base of said mountain, and thence in a 
north-westerly direction to the boundary line between Washoe 
and Lake Counties, and to collect tolls thereon for ten years. 
The same act and Lake's rights under it were under discus- 
sion before this Court in the case of Lake v. The Virginia 
and Truckee BaUroad Company, 7 Nev. 294. 

From the agreed statement of facts upon which the case 
was tried, it appeared among other things that '* on March 7, 
1861, under and by virtue of the laws of Utah Territory 
Fuller obtained and had a franchise and grant to build and 
maintain said bridge and charge and take tolls thereon, which 
franchise was without limit as to time, under which franchise 
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and grant said Fuller constructed said bridge"; that Lake 
parchased the franchise and grant and bridge from Fuller 
in June, 1861, and has since then maintained it "for the ac- 
commodation of the public and as a toll-bridge;" that 
"what was first erected into the Territory of Nevada on 
March 2, 1861, and now forms part of the State of Nevada, 
embraced all of what was formerly C&rson County, Utah 
Territory; and that said grant to Fuller was situated in and 
to be exercised within said Carson County, Utah Territory." 
This proceeding was instituted by Mr. Boardman a» district 
attorney of Washoe County. 

Other facts are stated in the opinion. 

Haydon & Cmn, for Appellant. 

I. The Fuller franchise was granted by the county court 
of Carson County, Utah. It did not, in granting the fran- 
chise to Fuller, exceed its jurisdiction. Its officers, although 
not officers de jure were certainly officers de facto, and not 
usurpers without right or color of right to act; and their 
acts are valid as far as public rights are concerned. People 
V. Cook, 14 Barb. 259; 4 Selden, 67; People v. Collins, 7 Johns. 
549; 9 Johns. 135; People v. Covert, 1 Hill, 674; Weeks v. 
Ellis, 2 Barb. 320; State v. Bhoadesl 6 Nev. 364. 

II. Lake is not bound by the provisions of the act of 
March 8, 1865, as he claims by a charter granted to him in 
1862 by the Territory of Nevada; and to add burdens and 
conditions upon him that are not contained in the charter of 
1862 would be impairing the obligations of his contract; for 
had he been informed in his charter that his bridge should 
at the expiration of ten years become the property of Washoe 
County he would in all probability not have accepted the 
franchise. Coolidge Const. Lim. 279, and cases cited; Dart- 
mouth College v. Woodward, 4 Wheat. 519; Mills v. Williams, 
11 Ired. 561. 

III. It is claimed that Lake cannot locate his road under 
the act of 1865, because it is a public road. We deny that 
it is a public road. It is a road the public may travel by 
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paying toll, but not otherwise. Any person who can pro- 
cure from the landholder the right of way may construct 
and maintain a road. It is only in respect to the right to 
collect toll, on his road when constructed, that he must make 
application to the legislature for a franchise. Bartram v. 
Central Turnpike Co., ^i5 Cal. 290. The proviso in the 
statute, that after so many years the county may buy the 
road, excludes every other manner in which the county can 
acquire it. 

IV. By the best authorities it is held that upon the ex- 
piration of the franchise the property constitutes a trust 
fund for the payment of creditors and stockholders and does 
not revert to the grantor of the franchise. Angell & Ames 
on Corporations, Sees. 779 and 780. If anybody can construct 
a road and then apply for a franchise to collect toll, why 
cannot Lake, as he has done ? It is in the power of the 
county commissioners to regulate his tolls. Stats. 1864-5, 
254, Sec. 8. 

EUis & King, for Eespondent. 

I. The franchise granted to Lake by act of December 17, 
1862, expired on December 17, 1872. What became of the 
toll-road, including the bridge over the Truckee and all 
bridges and culverts along the line of the road, after the 
expiration of the time for which Lake might exact tolls ? It 
reverted to the sovereignty. This upon principle. But 
under our law (Stats. 1864^5, 254, Sec. 7) the ownership, 
with all the ** rights and privileges," vested in the County of 
Washoe and was subject to the disposition of the county 
commissioners of that county; and they have not extended 
the time within which defendant may exact tolls. 

n. Lake could not re-locate the, same road, for traveling 
over which he has for ten years enjoyed the franchise of 
taking tolls, because it was a public highway, or road "in 
general- use by the traveling public." No such road or high- 
way can be located under the provisions of that act. See 
Sec. 12; State ex rd. Bvcldey v. Curry, 6 Nev. 75. It was a 
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public highway; an indictment would lie for obstructing it; 
a nuisance might be abated upon it; and parties punished 
for obstructing it. Commonwealth v. WUMnsoUy 16 Pick. 
175; Angell on Highways, Sees. 38-40. 

III. Lake's location one day before the expiration of his 
franchise can make no difference; because at that time cer- 
tainly the road he was trying to locate was with his own con- 
sent a public highway and he was taking toll upon it and 
had been for ten years. If his location is to be tolerated 
and upheld, there is nothing in the law to prevent the per- 
petuation of these franchises by the mere act of the parties 
in interest — thus making them monopolies in the odious 
sense of the term, and indirectly violating the constitution 
of the State. Const. Art. XV, Sec. 4. 

lY. Admitting for the sake of argument that Lake has 
acquired the fee to some of the lands over which the road 
passes, and to the land upon either side of the stream upon 
which the bridge rests, still he has dedicated a right of way 
to the public; and he cannot deny that it is a highway. He 
cannot deny that he has made it a highway or road in general 
use by the traveling public so far as in his power he could. 
Cincinnati v. Lessees of White, 6 Peters, 435; 3 Kent, 589; 
Angell on Highways, Sees. 132, 142, 143, 144; Daniels v. 
Peopk, 21 HI. 4:39 i^Hobbs v. LoweU, 19 Pick. 405. 

V. The Truckee Biver is a navigable stream. Ownership 
of the soil can give no private property in a bridge over a 
navigable stream, nor yet the right to take toll. Ibrt Plain 
Bridge Co. v. SmUh, 30 N. T. 44. 

VI. The alleged Fuller franchise cannot protect defend- 
ant; because at the time of the alleged grant by the county 
judge to Fuller there was no Carson County, Utah Terri- 
tory. The Territory of Nevada had been erected out of 
Carson County, Utah, by the Congress of the United States, 
March 2, 1861; and the alleged grant of franchise was upon 
March 9, 1861. There was, consequently, no judge of Car- 
son County, Utah Territory, on March 9, 1861. 
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By the Court, Whitman, C. J. : 

This appeal is from a judgment of ouster touching a cer- 
tain franchise claimed by the State to have lapsed. Lake, 
the appellant, in 1862 was authorized by the Territory of 
Nevada, through its legislature, to take toll for ten years on 
a certain road, which he was to construct according to the 
terms of the statute for that case made and provided. An 
important constituent part of that road was a bridge, known 
as Fuller's bridge, which Lake then held under purchase 
from Fuller, which was and is the point for toll collection 
for passage over or along the road. Stats. 1862, 19. 

That the legislature had the power to grant this franchise 
is not disputed; it is a necessary adjunct of the confessed 
duty of the legislatures of states and territories, by them- 
selves or others, as a matter of necessity to the public to 
construct roads and highways. Lake v. Virginia and Truckee 
B. R. Co., 7 Nev. 294. The road was entirely built on the 
public lands of the United States; and it is unnecessary here 
to examine the question whether or no there is any diflfer- 
ence between the position of the federal government in this 
regard and that of any private landed proprietor, as the gov- 
ernment has by direct legislation assented to and granted a 
general easement. '* The right of way for the construction 
of highways over public lands, not reserved for public uses, 
is hereby granted." U. S. Stat. 26 July, 1866; Brightley, 
404, Sec. 104. 

The case then stood in 1862 thus : Lake agreed with the 
territory to build and keep in good repair a road, of which 
the bridge mentioned was a principal component part; and 
the territory gave him the right to take toll for passage over 
and along that road for the term of ten years. As a natural 
and legal conclusion, it would seem that at the expiration of 
such term the control of the road would revert to the sov- 
ereign which originally gave the right to a private party to 
construct it for the public use, which was an exercise of 
power inherent in and belonging only to the sovereign; and 

that no special disposition being made, the free use of such 

19 
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road would be in the people thereafter. Acting evidently 
upon this supposition, too clear for argument, the legisla- 
ture of the State of Nevada, successor in power to that of 
the territory, passed in 1864-5 an act which covers this case, 
in which among other things it is provided, **Upon the ex- 
piration or forfeiture of any toll-road franchise, the owner- 
ship with all the rights and privileges shall vest in the 
county or counties in which it is located; and the county 
commissioners may declare it a free highway, or they may 
collect tolls on such roads to keep them in good repair; pro- 
vided, the county commissioners may extend the time of any 
expired franchises, so as to allow the owners thereof to col- 
lect tolls thereon for five years, subject to all provisions of 
this act." Stats. 1864r-5, 256, Sec 7. 

There has been no extension of time and the County of 
Washoe desires to take possession of this road; but appellant 
not recognizing the section quoted as applicable to his case, 
claims under sections one and two of the act referred to, to 
have on the sixteenth day of December, 1872, the day be- 
fore the expiration of his franchise, located a new toll-road. 
Those sections are as follows : 

''Sec. 1. Any person or persons desiring to construct 
and maintain a tol-lroad within one or more of the counties 
of this State,, shall make, sign and acknowledge before some 
officer entitled to take acknowledgment of deeds, a certifi- 
cate specifying — ^first, the name by which the same shall be 
known; and, second, the names of the places which shall 
constitute the termini of said road. Such certificate shall 
be accompanied with a plat of the route of the proposed 
road, and shall be recorded in the office of the county re- 
corder of the county or counties within or through which 
such road is proposed to be located, and the record of such 
certificate and plat shall give constructive notice to all per- 
sons of the matters therein contained. The work of con- 
structing such road shall be commenced within thirty days 
of the time of making the certificate above mentioned, and 
shall be continued with all reasonable dispatch untU com- 
pleted. 
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"Sec. 2. On complying with the provisiops of the preced- 
ing section, said person or persons shall have the right to 
construct, complete and maintain a toll-road over the route 
and between the termini mentioned in such certificate, and 
establish and collect such rates of toll thereon as he or they 
may deem proper for the term of ten years ******." 

There is no question but that the formalities of the act 
have been complied with by appellant, and that he has 
located his claim for a toll-road upon the exact site of the 
one built by him imder the act of 1862. ' Passing the inevi- 
table inference from the language cited, that new roads and 
only new roads were contemplated by the legislature, section 
12 of the act uses these express words: *'Sec 12. No 
toU-road, constructed under the provisions of this act nor 
otherwise, shall interfere with any road or highway now in 
general use by the traveling public or the emigration from 
the east." And if this be not sufficient, secticoi 9 speaks 
thus: ''Sec. 9. All franchises granted for toll-roads by the 
first legislature of this State may be located under the pro- 
visions of this act." 

Upon the maxim admissio wiius, exclvsio dUerius, the act 
wKich admits the location of toll-roa(J franchises granted 
"by the first legislature of this State," excludes the location 
of any other; and it is not claimed that this is such franchise. 
It is said, however, notwithstanding this apparent clearness, 
that the right existed in Lake to locate a toll-road on the 
site of the old road, because that was nat a ''road or high- 
way now in general use by the traveling public," for the sole 
reason that it was a toll-road. Such is not the law. "The 
only difference between this and a common highway is, that 
instead of being made at the public expense in the first in- 
stance it is authorized and laid out by public authority and 
made at the expense of individuals in the first instance, and 
the cost of construction and maintenance is reimbursed by a 
toU levied by public authority for the purpose. Every trav- 
eler has the same right to use it, paying the toll established 
by law, as he would have to use any other public highway." 



1 
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Commonwealth v, WUhinsoriy 16 Pick. 175; Angell on High- 
ways, Sees. 38-40; State ex rd. BucMey v. Curry, 6 Nev. 76. 

Further objecting to surrender, appellant shows that since 
the date of the grant of 1862 he has acquired title in fee to 
the land on which the ends of the bridge rest and on both 
sides thereof, and also to a portion of the land on which the 
road is located. Precisely when this title was obtained does 
not appear, nor does it matter, as it is not necessary to re- 
sort to the principle of prescription in this case. Appel- 
lant's title can avail nothing in this contest; his possession 
of such title, and the possession by the public of the ease- 
ment of traveling the road, are in no' sense antagonistic. 
The public does not claim the fee, and it rests intact in Lake, 
subject only to the easement named. 

This easement could have been raised in various ways, 
which need not here be specified, but was actually here 
fixed by the solemn dedication of appellant. No court has 
ever in its utmost strictness called for more conclusive evi- 
dence of dedication than is presented by the statutory con- 
tract of 1862 and the acts of appellant thereunder, making 
it absolute, fixed and executed. Lade v. Shepherd, 2 Stra. 
1004; Connehan v. Ibrd, 9 Wis. 240; Cin^dnnaii v. Lessees 
of White) 6 Peters, 435; Holhs v. LowtU, 19 Pick. 405; 
Danids v. People, 21 HI. 439. 

On the same principle appellant's claim to a perpetuity of 
franchise in the right to take toll on the bridge falls. This 
right it is asserted was granted to Fuller by one assuming to 
act as probate judge of Carson County, Territory of Utah, 
after the erection by Congress of the Territory of Nevada, 
within the boundaries of which was included the ground 
where this pretended judge was acting. Admitting for the 
nonce that such an officer had or under any conceivable 
circumstances could have had such a power, which on its 
face is monstrous, and that such franchise could stand after 
the adoption of the State constitution, which provides that 
"No perpetuities shall be allowed except for eleemosynary 
purposes" (Const. Art. XVI, Sec. 4.); yet it is evident 
that his action herein was void as without authority; for 
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this is not a case, as argued by counsel for appellant, of the 
action of an officer de fadOy good as to third parties. To 
constitute an officer de /ado there must be an office, with a 
place for its exercise, with an incumbent under claim of 
right. None of these requisites here appear. There was no 
Carson County, Territory of Utah, at the date of this act, 
consequently no probate coiirt nor judge thereof for such 
county. Again, as appellant owned the bridge and what- 
ever rights Fuller had therein at the date of the* contract of 
1862, he merged all other claims in that contract by his 
assent thereto and his acts thereunder; and thus, if he had 
such other perpetual right, it is too late to assert it now. 

The bridge has all along be^n treated simply as part and 
parcel of the toU-rbad; but if the point is insisted upon 
that this bridge is not such part and parcel, it does not help 
appellant's claim to the right to take toll thereon. The 
bridge is over a navigable stream, and consequently could 
only be lawfully built or used for toll taking by the author- 
ization of the legislature. Ibrt Plain Bridge Co. v. Smith, 
30 N. T. 44. No such present authority exists, as has been 
seen; so the State, even in that view, would have a right to 
the present action. Turned in any light, the position of 
appellant is untenable, and the district court properly so 
held. Its judgment is affirmed. 



MTEON C. LAKE, Eespondent, v. JAMES S. TOLLES, 

Appellant. 

EQUITABIiE ChABAOTEB OF ACTION NOT DESTROYED BY AnSWEB DENYING TlTIiE. 

Where a complaint is of an equitable nature, such as in a suit to quiet title to 
the use of water, the mere fact that the answer raises questions as to the plain- 
tiff 's right of property does not destroy the equitable character of the action. 

No Strict Bight to Juby Trial in Equity Case. Before a jury trial can be 
claimed as a constitutional right, there must be an action at law, as contradis- 
tinguished from a suit in equity and from a special proceeding, or a criminal 
action and an issue of fact joined therein upon the pleadings. 
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No Ebbob to Refuse Juey whebe no Stbiot Right Thebeto. Where there is 
no strict constitutional right to a jury trial, the calling of a jury is purely a mat- 
ter of discretion with the judge ; and his refusal will not constitute error. 

Mebe Possessob of Publio Land has no Ripabian Rights. A mere possessor 
of unsurveyed goyemment land has no riparian rights to the use of a stream of 
water flowing through it. 

Appeal from the District Court of the Second Judicial 
District, Washoe County. 

The complaint in this action alleged that the plaintiff was 
the owner in fee and in possession of certain land in Washoe 
County, known as "Truckee Meadows;" that he and his 
grantors had been in possession thereof since 1859, and had 
been seized in fee thereof since 1864; that a stream of water, 
known as Evans' Creek, flowed through said land in its 
natural channel; that in 1859, plaintiff's grantor claimed the 
use of all the waters of said stream by posting and record- 
ing notice of his claim and appropriated all such waters by 
building dams and digging ditches so as to divert the same 
from their channel to irrigate his land; that plaintiff and 
his grantor had been the owners of and entitled to thd^ use 
of said waters and had enjoyed the exclusive use thereof 
from 1859 and jintil the defendant went into the occupation 
of a tract of land on Evans' Creek but higher up than that 
of plaintiff; that after defendant's going into possession of 
his land he was at his special request permitted by plaintiff's 
grantor to use a portion of the waters of said creek to irri- 
gate his land Until 1870, when plaintiff, having then become 
the owner of his land, forbade defendant from using any of 
said waters unless he would take a lease from'plaintiff and 
pay a reasonable rent theref oi'; that defendant failed, neg- 
lected and refused to enter into such lease or pay any rent 
or acknowledge plaintiff's absolute rights to the use of all 
said waters, but by specious promises to do so prevented 
plaintiff from prosecuting his suit to settle and determine 
his right thereto; that in the meantime defendant had un- 
lawfully and for two years deprived plaintiff of thirty inches 
of water of said creek estimated under four inches pres- 
sure, worth at plaintiff 's land to which it would otherwise 
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have flown $4 per inch, to the damage of plaintiff $240; and 
that defendant had also renounced using such water under 
the license of plaintiff's grantor and claimed to have used 
and claimed and to use and claim the same in his own right 
and adversely to all the world. There was a prayer that the 
title to the use of the waters should be settled and adjudged 
to belong to plaintiff; that plaintiff have judgment against 
defendant for $24K) damages for withholding the use of said 
water; that defendant should be enjoined from using or in- 
terfering with any of the waters of said creek; and for gen- 
eral relief and costs. 

The defendant interposed a demurrer to the complaint on 
the ground that it did not state' facts sufficient to constitute 
a cause of action, which was overruled; and defendant then 
put in an answer, denying most of the allegations of the com- 
plaint and the right of plaintiff or his grantor to the waters of 
said creek, and setting up right and title in himself to the 
waters used by him and the exclusive enjoyment thereof in 
his own right for more than five years before the commenc- 
ment of this suit, and ever since 1863. 

The cause came on for trial in the court below at the 
January term, 1872. At the calling of the calendar on the 
opening of that term, defendant appeared in person and 
demanded a jury trial. The court replied that upon demand 
made by his attorneys for a jury, the cause would be set for 
jury trial. Nothing further appears to have been done till 
the day on which the case was regularly reached, when de- 
fendant and his counsel appeared and demanded a jury trial. 
The application was denied and the trial ordered to proceed 
before the court without a jury. ^ 

There were findings in favor of plaintiff and upon them 
there was entered a decree as prayed in the complaint, 
with the exception that the question of damages appears to 
have been passed without notice and only nominal damages 
in the sum of one cent awarded to plaintiff. There was also 
a perpetual injunction against the defendant and all persons 
claiming or acting under him from taking or diverting any 
of the waters of Evans' Creek from its natural channel. De- 
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fendant moved for a new trial, which being denied, he ap- 
pealed from the judgment and order. 

Mitchell & StonCy for Appellant. 

I. If the ease was one at law the court had no jurisdic- 
tion, for the reason that the damages claimed did not exceed 
the sum of $300. If it was one in equity the demurrer 
should have been sustained, for the reason that the complaint 
did not allege sufficient facts. The injury complained of 
was past; none was being committed 'or threatened at the 
time of filing of complaint. 

n. The suit is not purely an action in equity although 
an injunction is prayed for; and the answer of defendant 
presenting a legal defense only, entitled him as a matter of 
right to a trial by jury. The refusal of* the court below to 
allow a jury trial was therefore erroneous and a new trial 
should have been granted. Bodley v. Ihrgvson, 30 Cal. 518; 
Van Vied v. Olin, 4 Nev. 98; 9 N. H. 340; 1 Story Equity, 
Sec. 72; 18 N. H. 389; Const, of Nev. Art. I, Sec. 3; Art. 
VI, Sec. 14; Practice Act, Sees. 156, 157. 

m. The judgment and perpetual injunction granted in 
this case deprives defendant wholly of the use of any of the 
water of Evans' Creek for any purpose. He is prohibited 
from not only using the water for irrigating purposes, but is 
restrained from taking it for reasonable family use and for 
the stock or cattle on his ranch. An injunction so sweeping 
in its terms should not be sustained; and the defect appear- 
ing in the judgment roll and judgment, it should be reversed. 
Union Mill and Mining Go. v. Albert Ferris et ai,, U. S. 0. C. 
Dist. of Nev. ; Vansickle v. Haines, 7 Nev. 286. 

IV. Defendant was in possession of and using the water 
in controversy adversely to plaintiff and his grantors for 
more than five years prior to the commencement of the 
action, and for more than five years subsequent to the issu- 
ance to plaintiff's grantors of U. S. patents. It was there- 
fore error to find that defendant held and used the water 
in subordination to the title of plaintiff and his grantors. 
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VansicMe v. Haints, 7 Nev. 283; Davis v. Gale, 35 Cal. 35; 

25 Cal. 508. 

UUis & King and Haydon & Cain^ tor Bespondent. 

I. There was no error in overruling the demurrer, because 
it was a general demurrer to the entire complaint and ought 
to have been overruled if any one of the counts were good. 
People V. Morrill, 26 Cal. 361; 4 Cal. 327, 448; 10 Cal. 233; 

26 Cal. 294. And here the complaint undoubtedly contained 
one good cause of action; that is to say, the count for dam- 
ages. 

n. But the complaint alleged sufficient facts to be a good 
bill in equity. Plaintiff asked to have his title quieted 
as was authorized by section 256 of the Practice Act. 
A plaintiff has a right to be quieted in his title to real estate 
of which he is in possession, whenever any claim is made 
the effect of which might be litigation or loss to him of the 
property. Heady. Fordyce, 17 Cal. 151; Curtis v. Sutter, 15 
Cal. 259; Merced M. Co. v. Fremont, 7 Cal. 319. 

in. Being an equity case it was a proper one for trial by 
the court without a jury. If there were any questions of 
fact involved the court might have directed an issue to be 
framed and a submission to a jury; but the calling of a jury 
in such a case is purely a matter of discretion with the judge 
and not a matter of right in the parties. Van Fleet v. Olin, 
i Nev. 98. 

IV. It is said that the complaint fails to show that defend- 
ant threatens to continue claiming and diverting said water; 
but the answer sets up the right to continue using the same; 
and hence a court of equity upon the pleadings will interfere 
effectually to protect the plaintiff. Angell on Water Courses, 
§444. If the diversion of water may become by lapse of 
time the foundation of an adverse right in defendant, there 
is no more fit case for the interference of equity by way of 
injunction to restrain defendant from such injurious act. 
Angell on Water Courses, §449. 

V. There are no facts imperatively calling upon the 
chancellor to submit to a jury. Plaintiff since 1865 claims 
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by a TJ. 8. patent. Defendant claims his land by bare 
possession; hence he is not a riparian owner and is in no 
condition to dispute plaintiffs right to the water. VansiMe 
V. Haines, 7 Nev. 286. There are no questions in regard to 
damages, for no evidence was introduced on that subject. 

By the Court, Whitman, C. J. : 

Appellant contends that he should have been allowed a 
jury trial, and claims the refusal as error. The complaint 
was purely equitable and sufficient probably in any view 
but certainly unless specially demurred to, save so far as it 
showed and prayed damage; but this claim w^s merely inci- 
dental to the main issues and was in reality abandoned, as 
no proof was offered thereon nor any judgment taken therefor. 

That the answer raised certain questions as to the rights 
of property did not, under the constitution of this State or 
that of the United States, destroy the equitable character 
of the action. As was said by the supreme court of Cal- 
ifornia on the point of the constitutional inviolability of 
jury trial: *' It is a right secured to all, and inviolable for- 
ever, in cases in which it is exercised in the administration 
of justice according to the course of the common law, as 
that law is understood in the several states of the union. 
It is a right therefore which can only be claimed in actions 
at law or criminal actions where an issue of fact is made by 
the pleadings. It c'annot be claimed in equity cases, unless 
such issue be specially framed for a -jury imder the direc- 
tion of the court. It cannot be asserted upon an issue at 
law, for that is a matter purely for the court. The fact, 
therefore, that property and rights of property may be 
involved in the disposition of a particular case or proceed- 
ing, does not determine the right to a trial by jury. There 
must be an action at law, as contradistinguished from a suit 
in equity and from a special proceeding, or a criminal action 
an4 an issue of fact joined therein upon the pleadings, before 
a jury trial can be claimed as a constitutional right." Kojp- 
pikus V. State Capitol Commissioners , 16 Cal. 249. 
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Where there is no strict constitutional right the calling a 
a jury " is purely a matter of discretion with the judge, and 
not a matter of right in the parties." Van Fleet v. OUn, 4 
Nev. 95. Such was this case, and consequently there was no 
error in the refusal of a jury trial. 

The cases cited from New Hampshire do not in the least 
militate against this position, as they go upon a peculiar 
constitutional provision. Const. N. H. Sec. 20. 

The decree does not conflict with any riparian rights of 
appellant, as the evidence without dispute shows that he had 
none, being merely a possessor of unsurveyed government 
land. LobdeU v. Simpson, 2 Nev. 274; Covington v. Becker, 5 
Nev. 281. 

Any other rights he may have had were determined by the 
district court, upon evidence in some sort conflicting but pre- 
ponderating in favor of respondent; so such conclusion can- 
not properly be disturbed. 

The order and decree appealed from are affirmed. 



THE STATE OF NEVADA, Bespondent, v. WILLIAM 

H. PIEBCE, Appellant. 

Closing Aboument in Capital Cases. Where the defendant in a capital trial was 
not allowed to close the argument to the jury ; but it appeared that two counsel 
on each side argued the case and that they alternated, the prosecution having the 
close : Held, no error. 

Superfluous Mattek in iNDicnrsNT. An indictment is not insufficient on account 
of containing more than the statute demands, if there be nothing in it to perplex 
a person of ordinary understanding or injure the defendant. 

Postponement of Sentence in case of Escape— Sentence at Subsequent Tebh. 
Where a defendant after conviction of murder in the second degree escaped and 
could not be produced on the day fixed for sentence, and sentence was thereupon 
postponed until such time as he could be produced ; and being produced at a 
subsequent term he objected that at the expiration of the former term the court 
lost all jurisdiction of the cause and could not afterwards render any judgment : 
Heldy that the objection was frivolous. 

Time for Sentence. The statutory requirement that a day be fixed for sentence is 
for the benefit of the convicted person; and if he by escape deprives himself 
thereof, he cannot complain of being sentenced at any day of any term of court 
thereafter. 
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Instruction Must Apply to Case Made by Evidence. Though an instructioii 
asked by defendant in a criminal case and refused be good law, yet, if on appeal 
no evidence be carried np, the presumption wiU obtain that there was no evi- 
dence on which to base it and that its refusal was correct. 

• 

Bight of Coubt to Give Instbuctionb in Cbiminal Cases on its own Motion. 
That a court has a right to give instructions to the jury in a criminal case of its 
own motion, there can be no possible question. 

Pboof beyond Beasonable Doubt not Bequibed to Establish MmaATOBT 
Circumstances. Where in a murder case the court instructed to the effect that 
if the jury found beyond a reasonable doubt that deceased inflicted upon defend- 
ant a serious and highly provoking injury, sufficient to excite an irresistible 
passion in a reasonable person, and that defendant, without any interval suffi- 
cient for the voice of reason and humanity to be heard, slew deceased, they 
should convict of manslaughter : Heldj palpably and flagrantly erroneous. 

Distinction in Degbees of Evidence Bequibed in Pboof of Quilt or in Mrr- 
lOATioN. In criminal cases, evidence tending to prove gailt must be established 
beyond a reasonable doubt; that tending to mitigate or disprove, by a preponder- 
ance of testimony. 

Amendment, afteb Filing, of Bill of Exceptions in Cbiminal Case. Where 
upon sentence for murder at a term subsequent to that of conviction and after 
the time for settling and filing a bill of exceptions had expired, defendant was 
allowed to amend his bill : Held, that the court had an unquestionable right to 
allow such amendment. 

Spibit of Cbiminal Law— Bights op Accused Pebsons. No technicality, ex- 
cept by the express letter of the law, should ever deprive an accused person of a 
substantial right. 

Appeal from the District Court of the Second Judicial 
District, Douglas County. 

The defendant was indicted by the grand jury of Ormsby 
County at the November term, 1872, of the murder of 
George Wilson, alleged to have been committed on Septem- 
ber 13, 1872. The indictment charged that defendant on 
that day or thereabouts '* without authority of law and with 
malice aforethought did shoot George Wilson at Carson City 
in the County of Ormsby, State of Nevada, with a six shoot- 
ing Colt's navy pistol, which he the said defendant William 
H. Pierce in his right hand then and there had and held, 
which said pistol was then and there loaded with powder, 
caps and leaden balls, and did then and there unlawfully and 
with malice aforethought wound him, the said George Wil- 
son, in and upon the breast and body of him, the said 
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George Wilson, whereof he the said George Wilson died at 
Carson City in the County of Ormsby, State of Nevada^ on 
.the said thirteenth day of September, a. d. 1872; and by thus 
unlawfully, feloniously and with malice aforethought shoot- 
ing him tiie said George Wilson with a pistol as aforesaid at 
Carson City, Ormsby County, State of Nevada, on said thir- 
teenth day of September, A. d. 1872, he, the said William 
H. Pierce, did wilfully, unlawfully, feloniously and with mal- 
ice aforethought kill and murder him, the said George Wil- 
son, a felony contrary to the form of the statute," etc. 

Defendant demurred to the indictment on the ground that 
it did not conform to the requirements of section 234 of the 
Criminal Practice Act, nor set forth the offense charged in 
ordinary and concise language so as to enable a person of 
ordinary understanding to know what was intended. The 
demurrer was overruled; and defendant then pleaded not 
g^ty. 

The cause having been transferred for trial to Douglas 
County, came up on December 11, 1872, and was opened by 
Wm. Patterson, District Attorney, for the State, followed by 
Mr. Clayton for defense. At the close of the testimony de- 
fendant's counsel moved that the defense should have the 
closing argument, which motion was denied. Mr. Patter- 
son then commenced summing up for the State, and was fol- 
lowed by Mr. Davies for defense; then Mr. Patterson re- 
plied for the State; followed by Mr. Clayton for defense; 
and the argument was closed by Mr. Ellis for the State. 

Other facts will be found stated in the opinion; and it 
may also be stated here that the following points, made by 
counsel in their written briefs, embrace only a portion of 
those urged by them on the oral argument. Several of the 
points, not included in the briefs, are noticed and ruled 
upon in the opinion. 

The defendant was sentenced to imprisonment in the State 
prison for the term of thirty years. This appeal was from 
the judgment and orders overruling defendant's motion in 
arrest of judgment and for new trial. 
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BoU. 31. Clarke, for Appellant. 

The court erred to the prejudice of defendant in giving 
the instruction requiring proof beyond a reasonable doubt 
of provocation by deceased to reduce the offense to maji- 
slaughter. The instruction was erroneous for two reasons. 
First, it excluded the defense of "justifiable homicide," 
(which defense was included in and asserted by the plea of 
not guilty,) and in effect told the jury that they must convict 
the defendant of manslaughter at least. Davis v. Georgia^ 
10 Geo. 106. The killing in "manner as charged in the 
indictment " was a killing in the " method " charged, that is 
by shooting with a pistol; this might have been done in self- 
defense, in which case it would have been "justifiable hom- 
icide." Second, the instruction not only put the burden of 
proving circumstances of mitigation upon the defendant, but 
required him to establish such circumstances of mitigation 
"beyond any reasonable doubt." It was in law only re- 
quired of defendant to establish the circumstances of mit- 
igation by a preponderance of proof. Stats. 1861, 61, Sec. 
33; 1 Bishop's Crim. Pr., Sec. 105; People v. Arnold, 15 
Cal. 482; 24 Cal. 236; 43 Mo. 127; 43 N. H. 224; 19 Ind. 
170. 

L. A. Buckner, Attorney General, for Bespondent. 

I. The verdict was rendered and recorded on December 
12, 1872; on December 16 defendant escaped from jail; upon 
which fact being made known to the court by the sheriff, an 
order was entered postponing the rendition of judgment 
until some day in a future term when the sheriff could pro- 
duce defendant. On May 5, 1873, defendant was produced ; 
and upon being asked if he had any legal cause to show why 
judgment and sentence should not now be pronounced against 
him, he asked leave to amend his bill of exceptions, which 
had been filed and settled at the previous December term. 
The district attorney objected to the proposed amendment on 
the ground that the bill of exceptions by our criminal code is 
required to be filed and settled within ten days after the entry 
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of the verdict. The effect of allowing the amendment five 
months after rendition and entry of the verdict was to make 
the instructions of the court a part of the record — which was 
not record or contained in the bill of exceptions previously 
settled. We claim that the amendment could not be made 
and that this court will not look into the instructions because 
they are no part of the judgment roll. State v. Fdrsha, ante 
137; State v. Burns, ante, 251. It will be noted that this point 
is not as to the time the court could have settled the bill of 
exceptions, but that having already settled and filed such 
bill it had no authority either by the common law or by our 
statute to amend it. No such attempt has ever been made 
in this State, nor can any precedent therefor be found in any 
other state with a code like ours or where the common law 
is in force. ^ 

II. But whether properly a part of the record or not, the 
instruction criticized as erroneous is not so. It gives cor- 
rectly the law of murder in the first and second degree and 
also of voluntary manslaughter; and as the transcript does 
not contain any of the evidence the presumptions are in favor 
of the correctness of the action of the court below. Cham- 
pion V. Sessions, 2 Nev. 271 ; Lady Bryan O, & S, M. Co, v. 
Lady Bryan M. Co,, 4 Nev. 414. The object in asking and 
in giving the instruction was to inform the jury that if* the 
facts proved constituted manslaughter and not murder^ tjien 
the verdict should be ** guilty of manslaughter." The 
instruction complained of was asked by the defendant. 

Wm, Patterson, also for Bespondent* 

I. The indictment was good as containing all the essen- 
tial facts and averments required by the common law and 
the statute of this State. Stats. 1867, 126, Sec. 6; State v. 
O'Plaherty, 7 Nev. 155. 

n. There was no error in allowing counsel to alternate 
in the argument of the case before the jury. Stats. 1867, 
472, Sec. 357. 

. III. The defendant could be properly sentenced at the 
May term, 1873, as he had escaped after trial and before the 
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time fixed for sentence and was not captured until after the 
adjournment of the December term. The time for passing 
sentence is left to the discretion of the court with the sole 
restriction that it must not be less than two days after ver- 
dict, if the court intends to remain in session that long; but 
in no case less than six hours after verdict. Stats. 1861, 482, 
Sec. 436; People v Felix, Cal., Oct. term, 1872. 

By the Court, Whitman, C. J. : 

It is objected by the appellant, convicted of murder in the 
second degree, that he was not allowed to make the final ar- 
gument to the jury. The statute is as follows : * * * 
"When the evidence is concluded, unless the case is sub- 
mitted to the jury on either side or on both sides without 
argument, the counsel for the people must open and must 
conclude the argument." * * * ^^ When the state of the 
pleadings requires it, or in any other case for good reasons 
and in the sound discretion of the court, the order prescribed 
in the last section may be departed from." ''If the indict- 
ment be for an offense punishable with death, two counsel 
on each side may argiie the cause to the jury, in which case 
they must do so alternately." * * Stats. 1861, 472, 
Sees. 355, 356, 357. The court may change the order of ar- 
gument, and in case of the allowance of two counsel must 
require the argument to alternate. It did not see fit to 
change the order (and no cause therefor save the request of 
appellant appears of record) and did so arrange the order 
of argument that counsel alternated, the prosecution having 
the close, as the statute peremptorily requires. There was 
no error in this. 

It is again objected that the indictment is insufficient. A 
careful perusal satisfactorily shows it to be perfectly good, 
though perhaps through excess of caution containing more 
than the statute demands; but in this superfluous matter, if 
so it be, there is nothing to perplex one of ordinary under- 
standing nor to injure this appellant. 
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On the day fixed for sentence the prisoner could not be 
produced, having escaped, whereupon the following order 
was made: '' And it now appearing to the satisfaction of the 
court that said defendant can not now be produced in court, 
it is therefore ordered by the court that the sentence and 
judgment of the court be and it is hereby postponed until 
such time as the said prisoner can be produced in court at a 
day of a term of this court." At a subsequent term the ap- 
pellant, having been recaptured, was brought up for sen- 
tence and thus objected: "that upon the expiration of the 
December (a. d. 1872) term of this court all jurisdiction of 
this cause was lost, and that the court hath not at this time 
power to render any judgment herein." 

The objection was frivolous and exceeding cool. He could 
not have been legally sentenced in his absence, which was 
voluntary; and it would have been a vain thing for the court 
to have fixed while he was at large any definite time for his 
sentence other than it did fix; that is, some day when he 
could be produced at a term of court. The statutory re- 
quirement that a day be fixed for sentence is for the benefit 
of the convicted person. In this case the appellant had se- 
cured the benefit, and then of his own volition deprived 
himself thereof. If he lost any thing thereby he had nobody 
but himself to blame, but in fact he did not lose any thing 
and was clearly liable to recapture and subsequent sentence 
at any day of any term thereafter. Any other conclusion 
would render the administration of the criminal law a farce. 

It is further objected, that the court refused the following 
instruction: "If the jury believe from the testimony that 
the defendant was laboring under an insane delusion, whether 
such delusion was foun<^ed in fact or not, that he was about 
to receive a great bodily injury from the attack made upon 
him by deceased, and that under such circumstances the kill- 
ing took place, then that the killing was justifiable and that 
they must acquit." Admitting this requested instruction to 
be good law, there is no evidence reported in the transcript, 
and consequently nothing upon which this court could say 
20 
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the instruction could be based. The presumption is there 
was no such evidence; and so the ruling of the district court 
must be held to be correct. 

That the court properly may give, as in this instance it 
did, instructions of its own motion was held in State v. Burns, 
ante, 251 : there can be no possible question of its right under 
the statute. These several assignments of error have been 
specifically overruled, as the case must go back for a new 
trial upon another point, and it is well to clear the way 
therefor. 

After giving the statutory definitions of homicide in all its 
various branches, the court gave the following instructions 
(which have been numbered for convenience of reference) : 
"No. 1. The above, gentlemen, is the law of homicide as 
applicable to this case, and is found in the book of statutes 
as enacted by the first legislature of this territory in A. D. 
1861. 2. A careful examination and study of those several 
provisions of the statute law will doubtless give you great 
assistance in arriving at a correct conclusion in your solemn 
deliberations. 3. This defendant, William H. Pierce, was 
indicted in November last by the grand jury of the County 
of Ormsby for the alleged murder of one George Wilson. 
The cause after due proceedings had in the district court for 
Ormsby County was transferred to this the County of Doug- 
las for trial. 4. Tou, gentlemen, are now trying and are 
expected in due time to render your verdict upon the issues 
of law and fact raised by this indictment and the plea of 
*' not guilty," which was entered thereto by the prisoner at 
the bar. 5. The law presumes every accused person to be 
innocent until his guilt has been fully proved by legal testi- 
mony beyond any reasonable doubt. 6. You as jurors are 
alone the judges of all questions of fact. Tou are carefuUy 
to weigh the testimony which has been allowed before you 
by the several witnesses and harmonize the same if practi- 
cable with some intelligent theory as to the facts involved in 
this trial. Upon no mere question of fact can the judge 
offer you any assistance or advice. Tou will therefore see 
what are the responsibilities resting upon sworn jurors in 
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the trial of criminal cases. 7. To jnries the community 
looks for the upholding of the criminal law where any serious 
infraction of that law may have occurred, and to those same 
juries are aU.accused persons as well to look for the benefit 
(of) each reasonable doubt upon the question of guilt or inno- 
cence. 8. No motive of favor or vengeance should actuate 
any juror in the rendition of his verdict. He should dis- 
passionately render his verdict, whatever it may be, without 
passion or prejudice. 9. If you the jury believe from the 
testimony beyond any reasonable doubt that at the County 
of Ormsby and State of Nevada, on or about the 13th day 
of September last and before the finding of this indictment, 
the defendant William H. Pierce with malice aforethought 
feloniously, wilfully and unlawfully, with a six shooting re- 
volving pistol in his hand, then and there held, did then and 
there shoot and kill the said George Wilson, as charged in 
this indictment, your verdict will be that this defendant is 
guilty of murder of the first degree, as charged in this indict- 
ment. 10. 11 you so find the defendant guilty of murder, 
you will designate in your verdict whether it be murder of 
the first or of the second degree. 11. If you believe from 
the testimony beyond any reasonable doubt that at the time 
and place above named, the said George Wilson inflicted 
upon the person of this defendant a serious and highly pro- 
voking injury, sufficient to excite an irresistible passion in a 
reasonable person, and that then and there without any inter- 
val sufficient for the voice of reason and humanity io be 
heard, this defendant slew the said George Wilson in man- 
ner as charged in the indictment, you will find this defendant 
guilty of manslaughter. 12. If you find from the testi- 
mony that the defendant has not been beyond any reasonable 
doubt proved guilty of any crime coming within the accusa- 
tion contained in this indictment, you will find the defend- 
ant not guilty. 13. It will be necessary for your entire 
number, twelve, to agree together before you can render any 
verdict, whether for conviction or acquittal. 14. Gentle- 
men, you will now take this cause; enter with due solemnity 
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upon your deliberations, and in due time rendet your 
verdict." 

This charge has been quoted entire that it may of itself, 
without any very critical exposition in words, illustrate and 
sustain what will be summarily said thereof in this opinion. 
In it there is much that is unnecessary and confusing, if not 
absolutely erroneous: notably, paragraphs two, six, seven 
and nine balance at best so giddily upon the verge of error 
that one dreads to look lest they fall therein. Of the whole 
production it is not improper to suggest that in a case plain 
and simple as this appears from the record to have been, 
where probably the only matter pressed for defense was in 
mitigation of or in exculpation from a confessed and ad- 
mitted homicide, it is the obvious and easy duty of the court 
trying such case to make its instructions terse and direct 
under the well settled rules of law, without indulgence in 
rhetoric or exhortation. 

If this is proper to be said generally of the charge as an 
entirety, what language shall be used with regard to para- 
graph eleven ? A casual reading produces the conviction, 
only ij;itensified by careful study, that it is so palpably and 
flagrantly erroneous that it must have been supposed an iq- 
advertence in the use of language, were it not for the incom- 
prehensible fact that it passed the ordeal of an application 
for a new trial in the district court and is seriously supported 
by the prosecution in this. Such being the case, deference 
thereto requires a glance at the authorities. 

Under the indictment here and the statutes of this State, 
the appellant if convicted could be so of murder in the first 
degree, murder in the second degree or manslaughter, ac- 
cording to the proofs; and to find either grade of guilt the 
jury must be satisfied thereof from all the evidence, beyond 
a reasonable doubt. Such the general rule of law : thus the 
statute: '^ A defendant in a criminal action is presumed to 
be innocent until the contrary is proved, and in case of a 
reasonable doubt whether his guilt be satisfactorily shown, 
he is entitled to be acquitted." Stats. 1861, 472, Sec. 
358. So the district court substantially charged. On the 
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same principle, being guilty of some offense to be found 
under the indictment, any reasonable doubt as to the grade 
is to be taken in favor of the accused. Says the statute : 
"When it legally appears that a defendant Jias committed a 
public offense and there is reasonable ground of doubt in 
which of two or more degrees he is guilty, he can be con- 
victed of the lowest of such degrees only.** 76. Sec. 359. 

Under the strictest rule, there is this distinction always 
to be borne in mind between evidence tending to prove guilt 
and that tending to mitigate or disprove, whether it come 
from the prosecution or defense : that tending to prove 
guilt must be established beyond a reasonable doubt; that 
tending to mitigate or disprove, by a preponderance of tes- 
timony. So when the jury considers whether an asserted 
fact of defense has or has not been proven they must decide 
whether the evidence pro or con outweighs; if the former, 
the fact is proven; if the latter, it is not. If not proven it 
is out of the case. K proven, it takes its place along with 
other received proof ; and if upon the whole evidence from 
both sides, as finally settled, there is any reasonable doubt 
of guilt either in existence or degree, the defendant has the 
benefit' of such doubt, either to acquit, or to reduce the 
grade of crime. State v. McCluer, 5 Nev. 132. 

The rule is stated strongly and clearly by the supreme 
court of California thus: ''Proof beyond a reasonable 
doubt is necessary to establish a fact against the prisoner; 
but preponderating proof, proof necessary to satisfy a jury 
of the fact, is sufficient to establish the fact in his favor. 
But it must go to this extent, otherwise there is nothing on 
which the jury can found their belief and warrant them in 
considering the fact proved. It is not sufficient therefore 
to raise a doubt, even though it be a reasonable doubt, of 
the fact of extenuation, simply because it is no proof of the 
fact." Ptophy. MUgate, 5 Cal. 127; People v. Co f man, 24 
Cal.230. 

It has been held in some isolated cases, of which State v. 
Spencer, 1 Zab: N. J. 196, and Bex v. Offord, 5 C. & P. 168, 
are examples, that where insanity is set up as a substantive 
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defense, it must be proved beyond a reasonable doubt; but 
the weight of authority is the other way. State v. BariMt, 
43 N. H. 224; People v. McCann, 16 N. T. 58; Polk v. Th 
State, 19Ind. 172; State y. Klinger, 43 Mo. 127. This de- 
parture is however confined to that special defense and is 
sought to be maintained upon peculiar grounds, which can- 
not here be examined. The rule quoted is the strictest expo- 
sition of the law; and that must be taken and understood 
with the qualification that the defendant need offer no proof 
unless the prosecution has made out a prima fade case beyond 
a reasonable doubt; and to this effect is our statute, in cases 
of homicide — taking section 358 before cited in connection 
with section thirty-three of the crimes act. " Sec. 33. The 
killing being proved, the burden of proving circumstances 
of mitigation or that justify or excuse the homicide will 
devolve on the accused, unless the proof on the part of the 
prosecution sufficiently manifests that the crime committed 
only amounts to manslaughter, or that the accused was justi- 
fied or excused in committing the homicide." 

There being no evidence submitted by the transcript, the 
appellant admits that if under any legitimately conceivable 
state of circumstances the instruction under review could be 
correct, it must be sustained. From the record it appears 
that witnesses were sworn on his behalf; so then it must be 
presumed that apart from the proof by the prosecution of 
the res gestce, he endeavored to give evidence in mitigation, 
to reduce hia- offense from murder to manslaughter. To 
make this effective what degree of proof was necessary ? A 
preponderance, says the rule hereinbefore laid down; not 
that it was necessary for him to establish to the satisfaction 
of the jury by preponderating proof, that there were circum- 
stances to mitigate, justify or excuse the homicide. That 
was decided, in State v. McCluer, supra, to be an erroneous 
statement ot the law, in that the jury would conclude there- 
from that the proof on defense must preponderate over the 
proof made by the prosecution; and it is said in Common- 
wealth V. York, which is considered of the strictest sect in 
criminal decisions : ' ' But if the case on the evidence should 
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be in equilibrio, the presumption of innocence will turn the 
scale in favor of the accused." When therefore it is said 
that defendant must establish circumstances in mitigation or 
defense by a preponderance of proof, it is meant that the 
proof should so preponderate as to the existence of the fact 
desired to be proved, over the evidence against it, that a jury 
might properly accept it as proven and then, weighing all 
proQ^ together, give the benefit of any reasonable doubt 
arising upon the whole to the defendant. 

It never was required to go further; and yet the jury in 
this case was instructed that the circumstances of mitigation 
must be proven beyond a reasonable doubt. If any other 
construction could be given to the language of the instruc- 
tion, ** If you believe from the testimony beyond any reason- 
abk cbmbt that at the time and place above named the said 
George Wilson inflicted upon the person of this defendant 
a serious and highly provoking injury," etc., it would be the 
duty of this court to give it, as by the transcript all pre- 
sumptions are in its favor; but it cannot be forced into any 
other form unless the words '* beyond any reasonable doubt " 
be excised bodily. It is too late to do that now. The jury 
heard the charge; if from the whole thereof and from this 
instruction in particular they formed any idea, it must have 
been that the degree of proof required from each side, prose- 
cution and defense, was the same; and that all matter offered 
in evidence by either stood oii the same plane and must be 
proved beyond any reasonable doubt. 

View iiiis instruction in any legal light, even were such 
as multiform as the whirling changes of a kaleidoscope, and 
it must remain as it was written, wrong — so baldly, inde- 
fensibly wrong, that its giving entitled the appellant to a 
new trial. 

It was insisted by respondent that this charge of the dis- 
trict court should not be here examined, as it was not prop- 
erly part of the record, having only become so by virtue of 
an amendment made, against respondent's objection, to ap- 
pellant's bill of exceptions after the statutory time of settling 
and filing the same had long expired. The transcript shows 
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that a bill of exceptions was duly settled and filed in Decem- 
ber, 1872; that in May, 1873, when appellant was called for 
sentence, he asked to amend by inserting in the last clause 
of his bill the words "the annexed;" so that the sentence 
would read : '* The defendant by his counsel further excepted 
to the action of the court in giving the annexed instructions 
to the jury" * * * in lieu of "The defendant by his 
counsel further excepted to the action of the court in giving 
instructions to the jury " * * * * Whfether any instruc- 
tions were in fact annexed to the original bill of exceptions 
does not appear; the presumption is that there were such, 
and that the amendment was simply to correct a clerical 
error. But taking the opposite ground and admitting that 
the effect of the amendment was to bring something here 
which would not otherwise have come, still that the court 
had the right to allow the amendment is one of those self- 
evident propositions which preclude argument. 

No technicality except by the express letter of the law 
should ever deprive an accused person of a substantial right. 
11, as was suggested on the argument (not in the best taste), 
such rule confers in this special case a benefit on one un- 
worthy, the answer is, the law knows no person; it is not 
made for the individual man, but for men. As the dew of 
heaven falls, so it bears alike upon the just and unjust. 

It was perhaps unnecessary to attempt to add anything to 
the exhaustive reasoning of Chief Justice 'Lewis in the case 
of The State v. McCltiery supra, decisive of this; but it has 
been attempted, in the hope that a unison of ruling might be 
produced between this and the nisi prius courts, which 
would prevent the certainty of present delay, perhaps the 
ultimate failure of justice, hardship to defendants, expense 
both to them and the counties of trial, and, last and least, 
trouble to the courts, for they are "born unto trouble as 
the sparks fly upward." 

The order, denial of motion, and judgment herein ap- 
pealed from are reversed and the cause remanded for a new 
trial. 
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HENET G. BLASDEL, Ejespondent, v. SYLVESTER 

KEAN et a&., Appellants. 

Bebvice op Summons — Contradiction in Recobd— Phesumptions. Where on 
appeal from a judgment by default, the record indicated that the Bummons 
had been served after it had been filed, but the judgment recited that the default 
was entered " upon due proof of the service of summons and copy of complaint 
as required by law**: Held, that every legal intendment was in favor of the valid- 
ity of the judgment. 

Begital of Legaii Sebvioe of Summons in Judgment. The finding and recital 
of a legal service of summons in a judgment is as much a part of the record and 
entitled to the same credence as the file marks of the clerk anterior to such ser- 
vice. 

Appeal from the District Conrt of the Third Judicial Dis- 
trict, Esmeralda County. 

This was an action against Sylvester Kean, J. A. Pope, 
WiUiam Talbert, Henry F. Eice, A. W. Pray, Henry Wil- 
liams, S. B. Maynard, and Wm, A. Bourne to recover judg- 
ment on certain promissory notes made by defendant Kean, 
amounting in aU to some $19,200 and interest, and to fore- 
close mortgages therefor on certain mines and land in Es- 
meralda County. 

It appears that the sheriff returned the summons on July 
11, 1871, with a certificate indorsed thereon of personal ser- 
vice thereof on defendant Kean. Under the said certificate 
and the indorsement of filing on July 11, 1871, appears a 
second certificate by the sheriff, as follows : 

"And I further certify that I personally served the de- 
fendant Henry Williams by delivering to him personally a 
copy of this summons at Sweetwater, Esmeralda County, on 
the 19th day of July, 1871 ; and also that I personally served 
the defendant Wm. Bourne, by delivering to him personally 
a copy of this summons in Pine Grove, Esmeralda County, 
on the 20th day of July, 1871." 

It further appears that on August 16, 1871, there was an 
order entered on the minutes of the court that the sheriff 
should be allowed to amend his return on the summons by 
certifying the facts as stated in his second certificate above 
referred to, and that the cause should be placed upon the 
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calendar. On the same day plaintiff dismissed as to defend- 
ants Pope, Talbert, Eice. Pray and Maynard; took defaults 
against defendants Kean, Williams and Bourne, and had 
judgment entered against them — that is to say, against de- 
fendant Kean for the sum of $24,596 25 in gold coin and 
foreclosure of the mortgages securing the same and sale of 
the premises incumbered thereby to satisfy the same, and 
barring the other defendants of all equity of redemption. 
The judgment recited that the cause had been "brought on 
to be heard upon the complaint filed herein taketi as con- 
fessed by the defendants Sylvester Kean, Henry "Williams 
and Wm. A. Bourne, whose default for not answering has 
been duly taken and entered, and upon due proof of the 
service of summons and copy of complaint as required by 
law," etc. 

The defendant Williams appealed hoT\ the judgment. 

Mesick & Wood, for Appellant. 

I. It is shown by the record that there never was any 
legal service of process in the action upon the appellant Wil- 
liams for the following reasons : 1st. The record must be 
taken as true respecting the acts performed by the sheriff 
from which service of summons upon the appellant is 
claimed; and no presumptions can be indulged of any other 
acts having been performed by the sheriff to effect a service 
or of any other service having been shown or having exist- 
ed, except such as the record discloses. Hahn v. KeUey, 34 
Cal. 391. 2d. It appears from the sheriff's return and the 
clerk's indorsement of filing that eight days before the copy 
of summons was served upon Williams the sheriff had re- 
turned and filed the summons with the clerk and had no pro- 
cess to serve. The writ had hQQOTae functus officio. 

n. After the summons had been returned and actually 
filed and become a part of the record in the clerk's office it 
could have had no vitality in the hands of the sheriff, and 
he could have had, under that state of facts, no power to 
make further use of it. An alias summons alone could have 
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invested him with authority to summon parties not served 
with the original writ prior to its return by him. Mayefribaum 
V. Murphy, 5 Nev. 383. 

in. As to the recitals in the defaults entered and in the 
decree, they cannot supply any defects in the service appa- 
rent on the record; because they must be held to relate to 
the acts of service done and certified by the sheriff; upon the 
summons on file. Hahn v. Kdley, supra. And besides, the 
clerk was not competent to bind defendants by his declara- 
tion of service having been made, nor can the minutes of the 
court, in which is contained a recital of the service, be of 
any greater effect. 

Bobert M. Clarke, for Bespondent. 

I. The sheriff returns that he served the defendant. This 
return is not traversable. It is conclusive except in a direct 
proceeding to set aside the judgment. Egery v. Buchanan, 
5 Cal. 53; Gregory v. Ihrd, 14 Cal. 143. 

II. The decree recites that ''due proof [was made] of 
the service of summons." All the legal intendments support 
this recital. And it is conclusive of this appeal unless it 
affirmatively and certainly appear from the judgment roll 
that no legal service was made. It does not so appear. Who 
can say that an alias summons was not issued, that proof was 
not adduced showing the file mark of the clerk erroneous, 
or that such filing was indorsed before the summons was re- 
turned to the clerk's office, and wrongfully or fraudulently ? 
Clearly these questions cannot be determined on this appeal 
or otherwise than by a direct proceeding to set aside the 
judgment for want of jurisdiction in the court. 

in. The mere fact that the summons bears a file mark 
anterior to thie date of the service cannot be held conclusive 
that it had then been returned to the clerk's office; for that 
is negatived by the fact that afterwards the sheriff had the 
summons in his custody — much less can it be held to prove 
that no legal service was made, for that is to directly impeach 
the decree of the court. 



308 SUPBEME COUET OF NEVADA. [Apml, 

Blasdel v. Eean. 



By the Court, Belknap, J. : 

From the sheriff's return it appears that service of sum- 
mons was made upon the defendant Kean on the seventh day 
of July, 1871, and upon the defendants Williams and Bourne 
respectively on the nineteenth and twentieth days of the 
same month. 

The summons bears the following indorsement by the clerk 
of the court: " Filed July 11, 1871." 

It is contended in behalf of the appellant Williams, against 
whom a judgment by default was taken, that the file mark of 
the clerk shows the summons to have been returned before 
service upon him, and that by returning it the sheriff parted 
with his control of the writ and it became fundus officio. 
Were the rest of the record silent upon the question of ser- 
vice we should proceed to determine whether the court ac- 
quired jurisdiction of the person of the appellant by a sum- 
mons which after having been served upon a co-defendant 
was returned to the clerk and thereafter withdrawn and served 
by the sheriff. This question, however, is not presented by 
this record; for the decree recites that the defendant's de- 
fault was entered ** upon due proof of the service of sum- 
mons and copy of the complaint as required by law." 

The finding of a legal service of summons in the judg- 
ment is as much a part of the record and entitled to the same 
credence as the file mark of the clerk anterior to the service 
of summons. If the writ hecs,me functus officio on the 11th 
day of July and no jurisdiction was obtained by the act of 
the sheriff of the 19th of July, there is an apparent contra- 
diction in the record. But every legal intendment is in favor 
of the validity of the judgment, and the presumption arises 
that other evidence was introduced which established the 
suflSciency of service of summons to the satisfaction of the 
district judge. Hahn v. KeUey, 34 Cal. 391; Alderson v. BeU, 
9 Cal. 315. 

Judgment affirmed. 
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THE STATE OF NEVADA ex bel. SELDEN HETZEL 
V. THE BOABD OF COMMISSIONEES OF EU- 
REKA COUNTY. 

Oboanization of Euseka Cou»ty-— Eleotign fob County Officebs. Under 
section 3 of the act for the organization of Eureka County (Stats. 1873, 107) : 
Held, that before an election for county officers could be ordered, it had to be 
ascertained that five hundred persons had petitioned therefor, and that such peti- 
tioners were qualified electors — which facts had to be determined by the county 
commissioners acting judicially. 

Makbahus, When it Lies. Mandamus lies to compel an inferior tribunal to 
exercise its Judgment and render a decision, when a failure of justice would oth- 
erwise result from delay or refusal to act ; but it does not lie to review or correct 
its conclusion after it has acted. 

This was an original application to the Supreme Court for 
a writ of peremptory mandamus, as stated in the opinion. 
The petition alleged that at a regular meeting of the county 
commissioners on April 21, 1873, six hundred and eighteen 
qualified electors petitioned the board to order an election of 
county oflGicers for the first Monday in August, 1873, and 
that the board had refused to do so. The respondents, D. 
H. Hall, E. E. Phillips and L. W. Cromer, answered, denying 
that the petition contained the names of five hundred quali- 
fied electors and alleging that they had as a board considered 
such petition on May 6, 1873, upon which occasion one hun- 
dred and thirty-eight of the signers thereof had asked their 
names to be withdrawn, leaving the number of petitioners 
less than five hundred. They further alleged that many of 
the others were not qualified electors. 

It appeared from the minutes of the board that it had, 
upon tiie presentation of the petitions for an election, taken 
the matter under advisement; and further, that when asked 
to name a day for the consideration thereof, it had declined 
to do so. 

Sdden Hetzel, for Belator. 

I. The writ applied for is the proper remedy to compel 
action by respondents. People v. Sexton, 24 Cal. 78; Has- 
tings V. San Francisco, 18 Cal. 49. 
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n. It certainly cannot be contemplated that a tribunal 
endowed by the law with quasi judicial functions should be 
enabled by vexatious or formal delays to legislate itself into 
office in direct contravention of the law. The remedy by 
mandamus investing the court with such extensive discre- 
tionary powers is provided to meet just such an exigency 
as this; and this would also appear to be a proper case for 
the awarding of costs at the discretion of the court. 

G. W. Boker^ District Attorney, for Bespondents. 

By the Court, Belknap, J. : 

Application for a peremptory writ of mandamus requiring 
the county commissioners of Eureka County to order an elec- 
tion as provided by the terms of the act creating the County 
of Eureka. Section three of said act directs that if on or 
before the first Monday in July, A. d. 1873, five hundred or 
more of the qualified electors of the County of Eureka peti- 
tion the board of county commissioners to order an election 
for county officers; it shall be the duty of said board to call 
an election for that purpose to be held on the first Monday 
in August, A. D. 1873. Before ordering an election two facts 
are to be ascertained : 1st, whether five hundred persons have 
petitioned; and 2d, whether they are qualified electors. It is 
evident that these facts must be determined by the commis- 
sioners acting judicially, and we cannot direct the particular 
decision they shall reach. They must determine the ques- 
tions presented to them by the dictates of their own judg- 
ment. 

The writ of mandamus lies to compel an inferior tribunal 
or board to exercise its judgment and render a decision 
where a failure of justice would otherwise result from delay 
or refusal to act. In this case action was taken by the com- 
missioners. Their conclusion may be reviewed and if erro- 
neous corrected, but not by this process. 

The application for a writ of mandamus is denied. 
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THE STATE OF NEVADA, Appellant, v. DAVID W. 

FELLOWS, Eespondent. 

Appeal from Order SusTAiNiNa Dehubreb to Indictment — Record, how made. 
The statute provides for an appeal from an order sustaining a demurrer to an 
indictment, but makes no provision for a record in such case (Stats. 1861, 485, 
Sec. 469) : Held, that such record should be by bill of exceptions and that in the 
absence of such bill the appeal should be dismissed. 

Appeal from the District Court of the Fifth Judicial Dis- 
trict, Nye County. 

The indictment alleged that defendant was on or about 
January 20, 1873, lawfully confined in Nye County jail upon 
a charge of having committed a felony; that afterwards, to 
wit: on or about the 22d day of January, 1873, being law- 
tnlly confined as aforesaid, he did then and there feloni- 
ously, wilfully and without authority of law break out of 
and escape from said Nye County jail, etc. 

Defendant demurred on the ground that the indictment 
^d not state facts sufficient to constitute a public offense. 
The demurrer was sustained and the State appealed. 

^ank. Owen, District Attorney, for Appellant. 

■^ownum & Clayton, for Respondent. 

% the Court, Whitman. C. J. : 

. T^is appeal is from an order sustaining a demurrer to an 
™ictDaent. The statute expressly authorizes this appeal, 
out nxakes no provision for a record in such case. Stats, 
lobl, 485^ Qqq^ 4g9^ Following the analogies of the statute, 
"^® ^oat favorable view to appellant would be to allow the 
appeal on bill of exceptions. There is none here; so the 
Weal is dismissed. 
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THE STATE OF NEVADA, Eespondent, v. H. L. ROBEY, 

Appellant. 

Assault with Intent to Mubdeb— Sufficiency of Indictment. An indictment 
charging that defendant " without authority of law and with malice aforethought 
did shoot at William Newsom with a shot-gun loaded with leaden bnllets, with 
intent to kill him, the said William Newsom," etc., is a sufficient indictment of 

the statutory offense of assault with intent to commit murder. 

* 

Assault with Deadly Weapon, etc.. Included in "Assaui/t with Intent to 
MuBDEB." An indictment charging an assault with intent to commit murder 
will sustain a conviction of an assault with a deadly weapon with intent to inflict 
a bodily injury. 

CONSTBUCTioN OF BxATUTiB ADOPTED FBOM Anotheb State. When a statute has 
received a judicial construction and is afterwards adopted by another state, the 
construction as well as the terms of the statute will be deemed adopted. 

Indictment fob Felonious Assault— Non-essentials. It is not essential that an 
indictment or verdict for an assault with a deadly weapon with intent to inflict a 
bodily injury should state that the offense was committed " without considerable 
provocation " or " where the circumstances show an abandoned and malignant 
heart." 

Appeal from the District Court of the First Judicial 
District, Storey County. 

The defendant having been convicted of an assault with a 
deadly weapon with intent to inflict bodily injury, and sen- 
tenced to imprisonment in the State prison at hard labor for 
one year, took this appeal from the judgment. 

Robert M. Clarice^ for Appellant. 

I. To constitute the crime of "assault with intent to 
murder," the assault and the intent to murder must concur. 
It requires the cud and intefnt combined to constitute the 
crime. If either be absent the offense is not committed. 1 
Bishop's Crim. Law, Sec. 729. And since the crime charged 
consists in the fact of assault and the intent to murder, both 
must be alleged in the indictment. 2 Bishop's C. P. Sec. 
78; 4 Iowa, 477; 8 Iowa, 413. Tested by these general prin- 
ciples which are universally affirmed by the authorities, the 
indictment in this case is fatally ^ad. 1st. It does not con- 
tain the statutory word " assault," nor does it state the facts 
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which in law constitute an assault. Under the statute in ad- 
dition to the unlawful attempt, there must exist ' ' a present 
ability to commit a violent injury." To shoot at is not 
necessarily an assault. It may be the "person" shot at was 
out of reach, in which case the "present ability" does not 
exist. StcUe v. Swartz, 8 Ind. 524; State v. Napper, 6 Nev. 
113. 2d. It does not charge the intent to have been to 
"murder." The specific intent to murder is that which the 
statute punishes and that alone which lifts the oflfense from 
a simple misdemeanor into a felony; and since all killing is 
not murder it cannot be sufficient to charge an intent "to 
kill" merely. 1 Buss, on Crimes, 719; 3 Greenleaf's Ev. 
Sec. 17; State v. SaUstock, 2 Blackf. 257; State v. Patrick, 3 
Wis. 812. 3d. The indictment is upon the statute and 
should pursue the technical words of the statute. 1 Bishop 
C. P. Sec. 612. It is not enough to charge the shooting to 
have been unlawful and with malice aforethought; for these 
words simply qualify the assault and do not and cannot be 
made to elevate the specific intent to* kill into the intent to 
murder. It was, to say the least, necessary to allege the 
intent to kill to have been "unlawful and of malice afore- 
thought." 2 Bishop C. P. Sec. 77; Archb. Crim. PI. & Ev. 
438. 

n. Granting the indictment sufficient as an indictment 
for "assault with intent to ;murder," still it is not sufficient 
as an indictment for "assault with a deadly weapon with 
intent to infiict upon the person of another a bodily injury 
where no considerable provocation appears," etc. It does 
not charge an intent to do a bodily injury; and since the 
defendant is not accused of this specific intent the accusa- 
tion is not sufficient to support a conviction of it. Nor does 
it appear, nor can it be inferred from the indictment, that 
the assault was made without "considerable provocation." 
For although if deathv had resulted, the crime might have 
been murder, nevertheless "considerable provocation" 
might have existed. Carpenter v. The People, 4 Scam. 197. 

ni. It is not a felony to assault a person with a deadly 

21 
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weapon with intent to inflict a bodily injury, where there is 
considerable provocation. The abseilce of provocation is of 
the substance of the crime. Carpenter v. The Peoph, 4 Scam. 
197. That an assault with a deadly weapon with intent to 
do bodily injury is not necessarily included in an assault 
with intent to murder, conclusively appears from the fact 
that the latter may be committed without a deadly weapon, 
whereas the former can only be committed with a deadly 
weapon. Crimes Act, Sec. 47. 

IV. An indictment for assault with intent to commit 
murder will not support a conviction for assault with a 
deadly weapon with intent to do bodily injury. The specific 
intent constitutes the crime in either case. And the intent 
in the cases is different. 1 Buss, on Grimes, 719; 3 Green- 
leaf Ev. Sec. 17; 1 Wharton's 0. L. Sec. 1279; 1 Bishop 0. 
L. Sees. 729-735; Boberts v. The People, 24 Mich. 511; 5ow- 
fanti V. The State, 2 Minn. 123; 37 Me. 468; OgUtree v. The 
State, 28 Alabama, 693; State v. Morman, 24 Miss. 54; Car- 
ptnter v. The People, 4 Scam. 197. 

L. A. BiLcJcntr, Attorney General, for Bespondent. 

I. The word " assault" although a technical word is not 
indispensable in an indictment for the offense charged; a 
statement of the facts necessary to constitute the offense is 
all that is essential and such words are used in this indict- 
ment. It is true the word "murder" is not in the indict- 
ment; but that word, like the word assault, is technical; and 
the same remarks used in relation to the word assault applies 
with equal force to the word " murder." 

n. The indictment is good as one for an "assault to com- 
mit murder," because it pursues the form of such an indict- 
ment, which is given in the Criminal Practice Act, and 
because the sufficiency of such an indictment has been ad- 
judicated in this court and pronounced good. State v. 
O* Flaherty, 7 Nev. 153. If murder is the unlawful killing of 
a human being with malice aforethought, the indictment 
does state that the acts to perpetrate this offense by the 
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defendant on William Newsom were attempted but were not 
snccessfully executed — that is, did not eventuate in death. 

m. It has been decided in People v. Davidson, 5 Cal. 134, 
that an assault with intent to commit great bodily injury is 
necessarily included in the charge of '^ an assault with an 
intent to commit murder." See also. People v. Vanard, 6 Oal. 
563; People Y. English, 30 Cal. 218. 

rV. In People v. Nugent, 4 Cal. 341, it was decided that 
the omission of the words of the statute, "no considerable 
provocation appearing, etc.," from an indictment did not 
vitiate it; that this constituted no part of the offense and 
might be shown by way of defense. 

By the Court, Belknap, J. : 

Upon an indictment alleging an assault with intent to 
commit murder the defendant was convicted of an assault 
with a deadly weapon with intent to inflict bodily injury. 
The indictment charges the offense as follows: "That on or 
about the 11th day of January, a.d. 1873, at the City of Vir- 
ginia in the County of Storey, State of Nevada, the said H. 
L. Eobey, without authority of law and with malice afore- 
thought did shoot at William Newsom, with a shot gun 
loaded with powder and leaden bullets, with intent to kill 
him, the said William Newsom," etc., etc. 

It is urged that this indictment is fatally defective because 
it does not charge a statutory "assault," nor a present abil- 
ity to commit a violent injury. The indictment follows the 
form prescribed by the statute of 1867, which was fully con- 
sidered by this court in the case of The State v. O' Flaherty, 
7 Nev. 153. In considering the substantial, essential and 
material facts to be found by the indictment, Mr. Justice 
Garber said: "They are that the defendant, having the 
ability and intent unlawfully and with malice aforethought 
to kill, * * * * did attempt so to murder. * * * * 
It may be conceded that these facts are not alleged artisti- 
cally and with technical precision — to this end the appropri- 
ate word 'assault' should have been employed and an intent 
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to murder should have been stated. But this is not the 
question here. It is sufficient, no objection having been 
made before judgment and the statutory form having 
been followed, that the requisite facts can be implied from 
the allegations on the record by fair and reasonable intend- 
ment; and that the issue joined was such as necessarily 
required on the trial proof of such facts. Thus tested the 
indictment is good. The words * shoot at' had, before the 
statute prescribed this form, acquired a definite meaning in 
law, and had been held to imply that the person shot at was 
within range and distance. And under indictments charg- 
ing a shooting at another with a loaded pistol or the like, it 
was always permissible and necessary to prove the prepara- 
tion and efficiency of the weapon and other circumstances 
evincing the ability of the defendant to do the mischief in- 
tended. It is also substantially alleged that the mischief 
here intended was to murder. * * * * The words 
* without authority of law and with malice aforethought, ' 
applied to the shooting, extend on and qualify the intent 
alleged, and so equally refer to the subsequent words * to 
kill.'" 

It is insisted by appellant's counsel that an indictment 
charging an assault with intent to commit murder will not 
sustain a conviction of an assault with a deadly weapon with 
intent to inflict a bodily injury; that the specific intent to 
inflict a bodily injury as distinguished from an intent to 
murder must be set out in the indictment. In support of 
this view the following authorities are relied upon: Bovfanti 
V. Tht State, 2 Minn. 123; The State v. O'Neal, 37 Maine, 
468; OgletreeY. The State, 28 Ala. 693; Morman\. Mississippi, 
24 Miss. 54; Carpenter v. The People, 4 Scam. 197. At com- 
mon law under an indictment charging the higher offense the 
defendant could be found guilty of a lower grade of offense 
of the same generic character. Thus upon an indictment 
for murder he could be convicted of any grade of homicide. 
Upon an indictment for grand larceny he could be found 
guilty of petit larceny. ** And in general," says Mr. Chitty, 
*' when from the evidence it appears that the defendant has 
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not been guilty to the extent of the charge specified he may 
be found guilty as far as the evidence warrants." 

In McxcKalley^a Cast it was said : ' ' So if one is indicted 
of the murder of another upon malice prepense "and he is 
found guilty of manslaughter, he shall have judgment upon 
this verdict, for the killing is the substance and the malice 
prepense the manner of it; and when the matter is found, 
judgment shall be given thereupon although the manner is 
not pursued; and therewith agrees Plow. Com. 101 b., 
where it is said, ' when the substance of the fact and the 
manner of the fact are put in issue together, if the jury find 
the substance and not the manner, judgment shall be given 
for the substance. ' " 9 Eep. 67 b. In like manner Coke : 
"For if A be appealed or indicted of murder, viz: that he 
of malice prepense killed I, A pleadeth that he is not guilty 
modo et forma, yet the jury find the defendant guilty of 
manslaughter without malice prepensed; because the killing 
of I is tiie matter, and malice prepensed is but a circum- 
stance. " Co. Litt. 282; Cro. El. 464. And Phillips says 
that upon an indictment for murder, malice is a circumstance 
in aggravation and may therefore be rejected and manslaugh- 
ter found. 1 Phil. Ev. 203. 

The same view has been taken by the courts of this coun- 
try. It was provided by the statutes of Massachusetts that 
every person having in his possession ten or more pieces of 
false money, knowing the same to be false, with intent to 
utter, etc., should be punished by imprisonment in the state 
prison for life, or for any term of years. It was also pro- 
vided that every person who should have in his possession 
any number of pieces less than ten should be imprisoned 
not more than ten years in the state prison, or by fine and 
imprisonment in the county jail. The defendant was in- 
dicted for having in his possession more than ten pieces of 
counterfeit coins; the verdict found him guilty of having in 
his possession four pieces. It was contended that the ver- 
dict was in effect a verdict of not guilty, and that the jury 
could not find the defendant guilty if he had a less number 
than ten pieces, for that was a distinct offense. But these 
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objections were overruled by the court. Chief Justice Shaw 
in delivering the opinion said: '* Although the general rule 
is that every material averment must be proved, yet it by no 
means follows that it is necessary to prove the offense 
charged to the whole extent laid. It is quite sufficient to 
prove so much of the charge as constitutes an offense pun- 
ishable by law. ********** The sub- 
stance of the crime in the case before us is the possession of 
counterfeit coins, with the guilty knowledge and intent indi- 
cated; and this is a substcjutive offense whether the number 
of pieces be over or under ten. The party was therefore 
found guilty of the offense stated, though not to the extent 
laid in the indictment. CommonweqUh v. Griffin, 21 Pick. 523. 

Do the authorities relied upon to reverse the judgment in 
the case at bar contravene the common law rule as thus 
stated ? In Bonfantiy. The State of Minnesota, the defend- 
ant was indicted for assault with intent to murder. Upon 
the question of existence of the intent to murder to make 
out the crime charged, the court held that in order to con- 
vict of an assault with intent to murder the jury must find 
the existence of the intention in the mind of the defendant 
to murder the pariy assaulted ; for in the absence of that in- 
tention there existed but the simple assault. The question 
whether the defendant could be convicted of a lesser offense 
in nowise arose and was in no manner considered by the 
court. Subsequently, however, this question did arise in 
Minnesota in the case of The State v. Leasing, 16 Minn. 75; 
and it was decided that an indictment for the higher degree 
would sustain a conviction for a lesser degree of the same 
offense. 

In State v. O^Neal, 37 Maine, 468, it was well held, as in 
Bonf anti's case, that in order to convict of an assault with 
intent to commit murder the specific intent must be estab- 
lished. The evidence did not show that an intention to 
murder existed, and the verdict was set aside. The courts 
of Maine have adhered to the common law rule. In The 
State V. Waters, 39 Maine, 64, it was decided that an as- 
sault with intent to murder necessarily embraced an assault 
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with intent to kill, and one accused of the greater could be 
found guilty of the lesser oflfense. 

In the Alabama case the indictment alleged an assault with 
intent to murder one TUler, and to prove this intent threats 
to murder Mitchell were admitted in evidence. The court 
held that the class to which this offense belonged was distin- 
guished from the class in which a general felonious intent is 
sufficient to constitute the crime, and that the defendant 
should not have been convicted of the offense charged unless 
his intent in fact was the same as laid in the indictment; in 
other words, '* a threat of the defendant made at a particu- 
lar time to kill a particular man is not legal evidence to prove 
that at a subsequent time he assaulted a different man, or 
that he intended to murder a different man." The effect of 
these decisions is that the existence of the specific intent to 
murder must be found in order to convict of an assault with 
intent to murder. In Alabama (33 Ala. 389) it has been ad- 
judged that a person indicted for one felony can be convict- 
ed of another felony necessarily included in the one charged. 
So the court refused to arrest judgment where the defendant 
was convicted of voluntary manslaughter upon an indictment 
charging murder. 

It was decided in Morman v. The State of Mississippi that 
an indictment for ''an assault and battery with a deadly 
weapon with intent to commit murder" did not embrace "an 
assault with intent to commit manslaughter." Under the 
statutes of Mississippi they are distinct offenses. A deadly 
weapon is an indispensable ingredient of the former offense, 
and must be alleged and proved. An assault with intent to 
commit manslaughter is not necessarily made with a deadly 
weapon. This distinction was also taken in the case of The 
People V. Vanard, 5 Cal. 562, where it was said: "It is ap- 
parent that the weapon or instrument with which the assault 
was committed should be alleged and found, as the fact that 
the assault was made with a deadly weapon, etc., is of the 
substance of the offense and distinguishes it from an ordi- 
nary assault." 
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The defendant must be fully informed of the charge, as if 
one be indicted for shooting with intent to kill A, he cannot 
be convicted by proof of shooting with intent to kill B; and 
if the intent to murder by drowning, poisoning or other 
means be charged, proof of the intent by shooting will not 
suffice. So in the case of Carpenter v. The People, it was 
declared that upon an indictment for assault with intent to 
commit murder the accused could not be convicted of assault 
with intent to commit bodily injury, and that to constitute 
the latter offense the assault must be made with a deadly 
weapon. The case is not fully reported, and it is probable 
that the indictment did not charge the use of a deadly 
weapon, foi;the court says: "We are therefore of the opin- 
ion that on the indictment in question the jury were not 
authorized to find the defendant guilty of an assault with in- 
tent to inflict a bodily injury." The same court afterwards 
held that an indictment for assault with intent to commit 
murder by means of a butcher knife embraced the lesser 
offense of assault with a deadly weapon with intent to inflict 
bodily injury, and we have followed their interpretation of 
the case against Carpenter. Beckwith v. The People, 26 HI. 
500. In Mississippi the common law rule has been recog- 
nized and adopted. King v. The StcUe, 5 Howard, 730; 
HaH V. The State, 25 Miss. 378. 

Section 412 of the Criminal Practice Act of the State of 
Nevada is, with some exceptions, declaratory of the common 
law. It provides : * ' In all cases the defendant may be found 
guilty of any offense the commission of which is necessarily 
included in that with which he is charged in the indictment, 
or may be found guilty of an attempt to commit the offense 
charged." This section is a literal copy of section 424 of 
the act regulating proceedings in criminal cases of the state 
of California, and before its adoption by the legislature of 
our State had received a judicial construction by the Cali- 
fornia supreme court. It is well settled that where a statute 
has received a judicial construction and is afterwards adopted 
by another state, the construction as well as the terms of the 
statute will be deemed adopted. It is presumed that the 
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legislature intended to adopt the received construction; dif- 
ferent language would have been employed had the inten- 
tion been to exclude it. 

In People v. Davidson^ decided at the January term, 1855 
(5 Cal. 134), the court held that an assault with a deadly 
weapon with intent to inflict bodily injury was necessarily 
included in an indictment charging an assault with intent to 
commit murder. A verdict for the lesser offense was held 
regular, and judgment thereupon sustained. The identical 
question was again before the court in People v. Unglish, 30 
Cal. 217, and the decision in People v. Davidson was followed 
and approved. Authorities in support of the views herein 
expressed are numerous. In addition to those already refer- 
red to the following may be cited : 22 Wend. 167; 17 Wend. 
386; 3 Hill, 93; 5 Porter, 523; 7 Porter, 495; 5 Ala. 477; 5 
Harris, 126; 5 Barr, 83; 1 Teates, 6; Rice, 432; 15 Mass. 187; 
7 Conn. 54; 9 Conn. 259; 5 Mo. 497. 

It is also assigned as error that it does not appear from 
the indictment or the verdict that the offense was ''commit- 
ted without considerable provocation," or "where the cir- 
cumstances show an abandoned and malignant heart." 
These are negative qualifications of the offense and are not 
essential to either the indictment or verdict. They must be 
taken advantage of in defense at the trial. People v. Nugent, 
4 Cal. 341; People v. Kennedy, 5 Cal. 134; People v. Vanard, 
6 Cal. 562; People v. English, 30 Cal. 214. 

After a careful consideration of this appeal we are of the 
opinion that the judgment is sustained alike by reason and 
authority. The defendant was fully informed by the indict- 
ment of the charge against him and of the means employed 
in committing it. He is accused of intent to murder by 
shooting; murder by shooting can not be effected without 
bodily injury. The offense of which he was convicted is 
therefore necessarily embraced in the one charged. By the 
indictment he is charged with the particular act of which he 
was convicted, but in a higher grade of crime. The partic- 
ular act is found; the means employed in its perpetration 
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are found as charged; but instead of an intent to murder the 
jury find an intent to do bodily harm. The conviction of 
the lesser crime could not have prejudiced his defense. 
It is ordered that the judgment be affirmed. 
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Act fob Bemoval op County Seat op Humboldt County not Unconoti- 
TunoNAii. The act of 1873 to remove the county seat of Hnmboldt Connty 
from Unionville to Wmnemucca (Stats. 1873, 59} is not in violation of sections 

20 and 21 of article lY of the constitution. 

CoNSTBucTioN OP CONSTITUTION, Art. IV, Secs. 20 AND 21. Sectious 20 and 

21 of article lY of the constitution were intended to prohibit the legislature 
from passing any local or special law in any of the cases enumerated in section 
20 and in all other cases where a general law would be applicable — ^that is, 
adapted to the wants of the people, suitable to the just purposes of legislation 
or to effect the object sought to be accomplished. 

Constitutional PBOHiBinoN against Local and Special Legislation. The 
constitutional provisions prohibiting local and special legislation (Const. Art. IV, 
Secs. 20 and 21) recognize the fact that cases would arise in the ordinary course 
of legislation requiring local or special laws to be passed — cases where a general 
law might be applicable to the general subject but not applicable to the particu- 
lar case. 

When Genebal Laws should be Deemed " Applicable." A general law should 
always be construed to be "applicable" in the constitutional sense, where the 
entire people of the State have an interest in the subject, such as regulating inter- 
est, the statutes of frauds and limitations, etc. ; but where only a portion of the 
people are affected, as in locating a county seat, it will depend upon the facts and 
circumstances of each particular caae whether such a law would be applicable. 

Pbesumption op Constitutionality op Local ob Special Law. Where a local 
or special law has been passed in reference to a matter affecting a portion only of 
the people, it will be presumed to be valid until facts are presented showing 
beyond any reasonable doubt that a general law is applicable. 

Pbesumption in Pavob op Special as Against Genebal Statute. The mere fact 
that a general law has been passed providing for the removal of county seats is 
not proof that it is applicable to a particular case; and if a special act be passed 
for the particular case, the presumption of the applicability of the general law is 
overcome by the presumption, in favor of the special act, that the general act 
was not applicable in that case. 
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Statute Good m Past and Bad in Pabt. If, when an nnoonstitational portion 
of a statute is stricken out, that which remains is complete injtself and capable 
of being executed wholly independent of that which was rejected, it must be sus- 
tained. 

Meanino of Word "Week." The word "week" in the provision of the act of 
1873 for the removal of the county seat of Humboldt County that all the offices 
shall be removed to Winnemucca " on the week next preceding May 1, 1878" 
(Stats. 1878, 59, Sec. 2) , does not mean the week ending at 12 o'clock on Saturday 
night but the seven days prior to May 1, 1873. 

PiiEADiNa OP Conclusion of Law — No Need of Denial. Where a complaint for 
an injunction to prevent the removal of a county seat in accordance with a spe- 
cial statute (Statp. 1873, 59) alleged that " said act is a special law in a case where 
a general law of uniform operation throughout the State exists and can be made 
applicable" : Held, that such allegation stated a mere conclusion of law and de- 
fendant was not required to answer it. 

DoGTBiNE OF Btase DECISIS. It is an almost universal rule in construing statutes 
and constitutions to adhere to former decisions. 

Appeal from the District Court of the Fourth Judicial 
District, Humboldt County. 

This was an action for an injunction to prevent J. H. Job, 
Samuel Bonnifield, Christ. Lark, C. A. Kyle, Samuel King, 
James Mather and Thomas V. Julian, being clerk, recorder, 
treasurer, assessor, sheriff, surveyor and district attorney 
of Humboldt County, respectively, from removing their 
offices from Unionville to Winnemucca. The plaintiff 
alleged himself to be a citizen, resident, tax payer and real 
estate owner of Unionville and that the proposed removal of 
the county offices would damage, retard and impair public 
business and inconvenience and damage the plaintiff and 
other citizens. He also alleged that the act of February 
17, 1873 (Stats: 1873, 59), under which defendants threatened 
to act, was unconstitutional for the reasons that it was a 
special law in a case where a general law of uniform opera- 
tion throughout the State existed and could be made applic- 
able, that it was a special law regulating county business, 
that it required the removal of the offices to a place which 
was not the county seat, and that it was void for uncer- 
tainty. 

An injunction having been denied, the plaintiff appealed 
from the order. 
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Bolt. M, Clarke, for Appellant. 

I. There is no remedy but injunction, and injunction is 
the remedy. The proceeding is not to redress but to pre- 
vent an injury. Thomas v. Com. Clay CourUy, 5 Indiana, 
4; Hess v. Fegg, 7 Nev. 20; Sherman v. Clark, 4 Nev. 145. 

II. Sections 3 and 4 of the act attempt in a special and 
exceptional manner to regulate " county business," which is 
expressly inhibited by the constitution. Art. IV, Sec. 20, 
Sub. 9. That an act directing the removal of the personal 
property and the sale of the real property of a particular 
county and providing for the renting, building or purchase 
of rooms or offices for county officers of a particular county 
in any exceptional manner is a local and special law regula- 
ting county business, is too plain for argument. Stats. 1871, 
48; Williams v. Bidltman, 7 Nev. 70. 

m. Section 2 of the act requires the officers to remove 
their offices to Winnemucca **on the week next preceding 
the first day of May, a. d. 1873." The first day of May was 
Thursday; the "week next preceding the first day of May" 
ended at 12 o'clock the Saturday preceding Thursday. It 
follows that the law required tiie county officers to have 
their offices at Winnemucca at least four days before May 1 
and before Winnemucca was the county seat, which is for- 
bidden by the constitution. '* All county officers shall hold 
their offices at the county seat of their respective counties." 
Art. XV, Sec. 7. A "week" in the law is a definite, well 
understood and particular period of time commencing im- 
mediately after 12 o'clock Saturday night and ending at 12 
o'clock Saturday night, seven days thereafter. 2 Bouvier's 
Law Die. 647; 4 Peters, 361; 1 Mass. 256; 1 Barb. 46; 1 
Selden, 517; 21 N. J. 151; 16 Barb. 350; 59 Me. 192; 16 
How. 610; 32Cal. 350; and particularly /S'^ofe v. Yellow Jacket 
Co., 5 Nev. 415. But in any view of when the week com- 
mences it is indisputable that the officers are required to 
remove their offices to Winnemucca at some time before the 
first day of May; and whether this be the week or day pre- 
ceding is immaterial, for under the constitution they could 
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not be required to move their offices away from XJnionville 
so long as Unionville was the county seat, and Unionville 
was the county Seat until the first day of May. Sections 2, 
3 and 4 are therefore all void, and nothing is left of the act 
but section 1. 

IV. Section 1 fixes the county seat at Winnemucca on 
and after the first day of May. There are no public build- 
ings in Winnemucca; no offices have been provided for the 
transaction of public business; no place has been secured 
for the safe keeping of the public records and archives. 
Can the court say this condition is consistent with the ob- 
ject the legislature had in view ? Can the court say that in 
these circumstances the legislature would have enacted sec- 
tion 1 alone? To justify the preservation of part of an un- 
constitutional act the court should be convinced that what 
is preserved is not only constitutional but complete, and 
that the legislature would have enacted what the court pre- 
serves without reference to what the court destroys; other- 
wise the entire act must fall. 

V. The act is unconstitutional and void, because it is a 
"local and special law in a case where a general law of uni- 
form operation throughout the State is applicable." Tovm 
of McGrtgor v. Baylies, 19 Iowa, 46; Hess v. Pegg, 7 Nev. 
30; Thomas V. Com. Clay County, 5 Ind. 5. What is meant 
by "cases where a general law can be made applicable"? 
The word "cases" occurs twice in section 21 of article IV 
of the constitution, and in the same connection and there- 
fore in the same sense. The "cases" prohibited by section 
21 must be of the kind or class specified in section 20; that 
is, a subject as "granting divorces," or "relocating county 
seats," not a particular thing as granting a divorce or relo- 
cating a county seat. The intention was to prevent the 
passing of local or special laws in all cases where a general 
law would be made applicable. The object was not to con- 
fer any power on the legislature, but to restrain that body 
in the exercise of an inherent power of sovereignty, which 
in the absence of such a restriction it would possess. Gen- 
tUey, The State, 29 Indiana, 413; Ex parte Prdbi, 9 Iowa, 33; 
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State ex rel. Stoutmeyer v. Dvffy, 7 Nev. 353; TJumuis v. 
Com. Clay County, 5 Ind. 5. Section 21 of our constitution 
was borrowed from the constitution of Indiana. Const. Ind. 
Sec. 23; jEfes«t. Ptggy 7 Nev. 27. At the time it was bor- 
rowed the supreme court of Indiana had interpreted the sec- 
tion to have reference to the general subject of the "re- 
moval of county seats." Thomas v. Com, Clay County^ ante. 
This interpretation was borrowed with the provision. Ash 
V. ParMnsorty 5 Nev. 15; Hess v. Pegg, 7 Nev. 27. The in- 
terpretation thus became a part of the fundamental law; and 
the court can no more disregard it than they can disregard 
the constitutional provision itself. 

VI. A general law upon the subject of removing county 
seats exists and is complete- in all its parts. Stats. 1867, 78. 
In the view we have taken the fact of the general law is con- 
clusive of this case. *' But finally, all speculation upon this 
last proposition is unnecessary, for a general law upon this 
subject has been passed, and thus all room for doubt is 
removed." Ex parte Pretz, 9 Iowa, 36; Town of McGregor v. 
Baylies^ 19 Iowa, 48. But if these decisions upon a consti- 
tutional provision word for word like our own (Const, of 
Iowa, Art. Ill, Sec. 30) are not to be followed, neverthe- 
less the general law must be held applicable; because its 
applicabilty to the subject is established by the fact that 
under and pursuant to its provisions the county seat of 
Humboldt County was relocated at the town of Unionville 
in the year 1869, and the county seat of Churchill County 
was removed from La Plata to Stillwater. Though it be not 
sufficient to establish the applicability of the law to prove 
its existence; yet it must be sufficient to show in addition 
thereto that under it the objects and purposes of the legis- 
lature in its enactment have been accomplished or may be 
axjcompUshed. Unless this be true no degree of proof wiU 
satisfy the judicial mind; and the mere fact of a "local" 
or " special" law will be conclusive of the subject. 

YII. Again, it is alleged in the complaint that " said act 
is a special law in a case where a general law of uniform 
operation throughout the State exists and can be made appli- 
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cable." This allegation is not denied in the answer nor 
otherwise controverted except by the suggestion that it is a 
" proposition or conclusion of law." It is not a conclusion 
of law, but a fact necessary to be proved and therefore 
proper to be pleaded. If a fact, and material, and pleaded, it 
must be denied or it will be taken as confessed. That it is 
a fact, see GerUUe v. Tht State, 29 Ind. 413; Hess v. Pegg, 7 
Nev. 28. 

Vm. Primarily the legislature must decide whether or 
not in a given cd.se a general law can be made applicable; 
but such decision may be reviewed and upheld or reversed 
by ihe courts. Hess v. Pegg, 7 Nev. 28. Here it is appa- 
rent beyond doubt that the act in question is *' local" and 
'^ special " and that a general law can be made applicable to 
the case. ' Nothing remains but the simple question, will 
the court execute the command of the constitution ? Will it 
enforce the limitations the people have solemnly imposed 
upon the legislative power, or wiU it open still wider the 
door through which the infinite mischiefs of special legisla- 
tion may be inflicted on the people ? The case is one of the 
greatest importance, not in its immediate results, but in its 
remote consequences; for if the law be upheld the princi- 
ples upon which alone it can be upheld remits the people to 
that unfortunate condition and inflicts upon them those great 
evils which prevailed during our territorial existence, when 
the chief business of the legislature was the enactment of 
special laws, and to prevent which the convention incorpo- 
rated section 21 in the fundamental law. In short, if the law 
is upheld it must be not only at the sacrifice of the constitu- 
tion but the peril of the public welfare. 

IX. Finally it is submitted that this case is decided — 
decided as explicitly as though it were written in the para- 
mount law — ^that "no local law should be enacted remov- 
ing a county seat." Section 21 of the constitution is bor- 
rowed from the constitution of Indiana. Hess v. Pegg, 7 
Nev. 27. At the time of its adoption by the convention 
and people of Nevada the provision had been interpreted 
by the supreme court of Indiana, and held to deny the 
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legislature the power to remove a county seat by local 
or special law. Thonuxs v. Com. Clay Co., 5 Ind. 4. In 
adopting the provision we adopted also the interpreta- 
tion which it had received. Ash v. Parkinson, 5 Nev. 
15; Hess v. Pegg, 7 Nev. 27; Ptople v. Coleman, 4 Cal. 46; 
Anderson v. MiUiken, 9 Ohio, 579. We invoke then as con- 
clusive of this case the decision in Thomxis v. Com. Clay Co. 
We invoke it because of the force of its reasoning and the 
soundness of the principles it establishes. We invoke it be- 
cause (except as to the power of the court to review the legis- 
lative decision) it is nowhere questioned and has been repeat- 
edly followed and upheld. We invoke it especially because 
the people of Nevada have adopted it, and solemnly incorpo- 
rated its principles into their fundamental law. 

Levns & Deed, for Bespondents. 

I. This is not a case for injunction, although we admit 
there are cases which appear to sustain such a proceeding. 

II. The real question involved is settled in this court by 
the cases of Hess v. Pegg, 7 Nev. 28, and Clarke v. Irvrni, 5 
Nev. 124. It is not claimed that there is any distinction 
between this case and that of Hess v. Pegg, except that in 
this, evidence was introduced by the plaintiff in the court be- 
low. But how that evidence bears on the question whether 
a general law could be made applicable is entirely beyond our 
comprehension; and what possible bearing the testimony 
has upon the real question involved is equally beyond the 
reach of our understanding. That Evans' taxes would be 
increased by the removal — that he owned property in Union- 
ville which might be affected by such transfer of the county 
seat — that California and other states have laws general in 
their character for the removal of county seats — in no wise 
aids in establishing the fact that a general law could be made 
applicable to the case of Humboldt County, nor in any 
manner makes this case different from that of Hess v. Pegg. 

Suppose a general law on the subject of county seats does 
exist ? The question still remains, is it applicable to the cir- 
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cumstances making the removal of the county seat of Hum- 
I boldt necessary ? And it may very well be ^piA as was said 

i in Hess v. Pegg, that the existence of the general law at the 

time of the passage of the special act only increased the pre- 
sumption that the legislature at least thought the general law 
I not applicable. Such is the irresistible conclusion. There 

I is really no distinction whatever between this case and that of 

I Hess V. Fegg, and we therefore invoke the rule of stare decisis. 

No decision should be reversed except upon the most urgent 
necessity and the clearest conviction that it is incorrect, 
especially a decision interpreting statutes and constitutions. 
5Nev. 120; 5 Cal. 403; Sedgwick on Const. Law, 253. Should 
the decision of Hess v. Pegg be set aside it would result that 
the people of Washoe County would have imposed upon them 
I useless expense by the erection of county buildings at Eeno 

! which could be of little or no use. And again, it is quite 

probable, nay almost certain, that all the decisions of the 
district court rendered at Beno would be null and void; for 
the mere fact that the Supreme Court has upheld the law 
locating the county seat at that place does not by any means 
render acts valid which are done under an unconstitutional 
I law. The law if in conflict with the fundamental law is a 

nullity from the beginning, and the decision of a court does 
not make it valid. 

m. The constitution must if it admits of two interpre- 
tations be so construed as to sustain any act of the legisla- 
ture rather than to annul it. 11 Wend. 511. If then the 
sections of the constitution involved in this case can be so 
' construed as to sustain the act without doing absolute vio- 

lence to the language, that construction must be adopted. 
Now, evidently, the general object of the framers of the 
constitution, in adopting sections 20 and 21 of article IV of 
that instrument, was to secure general laws wherever they 
could be appropriately adopted. General laws are laws 
which reach all persons or all subjects similarly situated or 
circumstanced. To be general no law need reach cases un- 
like nor persons dissimilarly situated. It follows that the 

22 
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legislature would not be called upon to pass a law for the 
removal of county seats, which would include Humboldt 
County, unless the facts making the removal necessary in 
that county were the same as in other counties. Whether 
they were the same or not certainly is not shown to this 
court; and it cannot know that they were, unless it can place 
itself in the place of the legislature, or unless it have the 
evidence or facts which were presented to that body before 
it; and that it has not. General laws are only to be passed 
when they are applicable. ''Applicable" means suitable, 
fit, corresponding with or having analogy to. A law is, 
then, applicable when it fully executes or effects the pur- 
pose of the legislature or the object desired to be accom- 
plished — when it meets fully and completely the emergency 
which makes the passage of the law necessary. For ex- 
ample, if the facts of the case be such as to make haste 
necessary, or such as to make it necessary for the legislature 
to designate a particular place for a county seat, as was done 
in this case, a law which would not speedily eiOfect the pur- 
pose in the first case or which would not necessarily locate 
the county seat in the latter at the desired point, would cer- 
tainly not be applicable or suitable; it would in neither case 
accomplish the purpose of the legislature. See Clarke v. 
Irmn, 5 Nev. 122; 1 Kansas, 178; 7 Nev. 353. In this 
case the immediate object of the legislature was the removal 
of the' county seat of Humboldt from one place to another 
specified in the act. This end could not possibly be accom- 
plished except by a special act. The county seat could not 
be located at Winnemucca by a general law. Hence if the 
purpose of the legislature is to be accomplished at all — if it 
is not to be entirely defeated, the law adopted by it must be 
upheld. 

IV. Manifestly section 21 of article TV of the constitu- 
tion only prescribes the manner in which the legislature shall 
execute its functions. Its functions are as potent and exten- 
sive as if this section did not exist, but the method whereby 
those functions are to be exercised are regulated; and this is 
all that is sought to be effected by section 21. The con^ti- 
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tution says in clear and unmistakable terms to the legisla- 
ture : the powers which you naturally possess or are given to 
you by other portions of this constitution to effect any given 
end or to accomplish any legitimate purpose of legislation, 
are not in any wise limited by this section; but in exercising 
those powers or in effecting those ends you must adopt a gen- 
eral law if you can. If you cannot then you may effect the 
same end by a special law. 

V. Neither can this court say that a general law would be 
applicable to this case even if no particular town were named 
in the act to which the county seat was to be removed. To 
determine whether a general law can be made applicable it 
is not the subject of legislation alone which is to be consid- 
ered; but, first, the subject; and, second, the circumstances 
making the removal necessary. Facts might exist making 
the removal of the county seat necessary immediately, and 
this could not be accomplished by a general law perhaps; or 
a county might be divided and the new county requiring a 
county seat immediately could have it perhaps only by means 
of a special law; or facts might exist making it inexpedient 
to have a county seat at any but one particular town in a 
county which could probably be located at that place only 
by special law. This court does not know that such facts 
did not exist, nor can it know, and therefore it cannot say, 
that a general law could be made applicable. 

VI. But the first section of the act is not necessarily 
void siiilply because some other section is unconstitutional; 
certainly not if the purpose of the legislature, can still be 
a<;complished. State v. Eastabrook, 3 Nev. 180; 32 Md. 369. 
Here the main purpose of the legislature is embodied in the 
first section; the other sections are simply adopted as the 
means for carrying out that purpose. As there are general 
laws, which will as effectually enable that purpose to be car- 
ried out as the sections adopted by it in this act, there is no 
reason why the first should not stand even if it be admitted 
that all the others are repugnant to the constitution. It is a 
complete act in itself. No other sections or provisions were 
really necessary. 
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Vn. As to the admissions in the answer, we doubt if the 
point should be noticed; but it may as well be suggested 
that when a mere legal proposition is alleged in a pleading 
and reasons are given for it, the failure to deny such allega- 
tion does not amount to an admissioii either of the proposi- 
tion of law or the reasons. In other words, when a brief is 
filed instead of a complaint, the defendant need not deny the 
argument. 

By the Court, Hawley, J. : 

This action was brought to restrain defendants, the couniy 
officers of Humboldt County, from removing their offices 
from the town of XJnionville to Winnemucca'in said county. 
The appeal is from an order of the court denying an injunc- 
tion. 

The legislature of this State at its last session passed ^^An 
act to remove the county seat of Humboldt County," which 
provides as follows : 

" Section 1. From and after the first day of May, one 
thousand eight hundred and seventy-three, the county seat 
of Humboldt County shall be located at the Town of Win- 
nemucca in said couniy. 

"Sec. 2. It shall be the duty of all officers of said county, 
who are required by law to keep their offices at the county 
seat, to remove the same to said Town of Winnemucca on 
the week next preceding the said first day of May, a. d. 
eighteen hundred and seventy-three. 

" Sec. 3. The county commissioners of said county shall 
provide for the removal 6f the archives of said couniy and 
all other movable property belonging to said county to said 
Town of Winnemucca, and shall have power to sell and con- 
vey any real or immovable property situated in the Town of 
XJnionville belonging to said Humboldt County, and shall 
pay the proceeds of such sales into the county treasury of 
said county. 

" Sec. 4. It shall be lawful for the board of county com- 
missioners of Humboldt Couniy, and it is hereby made their 
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duty, to provide for the use of the various public officers 
such buildings, rooms or offices as are required by law." 
Stats. 1873, 59, 

The validity of this act is the only question to be deter- 
mined. It is claimed by appellant that said act is in viola- 
tion of Art. IV, Sec. 21 of the constitution of this State. 
The constitutional provisions necessary to consider are as 
follows : 

*' Sec. 20. The legislature shall not pass local or special 
laws in any of the following enumerated cases, that is to say:" 
[enumerating thirteen distinct subjects.] 

" Sec. 21. In all cases enumerated in the preceding sec- 
tion and in all other cases where a general law can be made 
applicable, all laws shall be general and of uniform operation 
throughout the State." 

Probably no questions are ever presented to a court re- 
quiring more careful consideration than those involving a 
construction of the provisions of the constitution. The con- 
stitution ought always to be construed according to its true 
spirit and with special reference to carrying out the intention 
of those who framed it; taking into view the evils that 
were to be remedied, ihe dangers sought to be guarded 
against and the protection to be ajSbrded. Sections 20 and 
21 were doubtless incorporated into our State constitution 
to remedy an evil into which it was supposed the territorial 
legislature had fallen in the practice of passing local and 
special laws for the benefit of individuals instead of enacting 
laws of a general nature for the benefit of the public welfare. 
These sections were intended to prohibit the legislature 
from passing any local or special law in any of the cases 
enumerated in section 20, and to limit the passing of other 
local or special laws in all other cases where a general law 
would be applicable, that is to say, where a general law 
would be adapted to the wants of the people, suitable to the 
just purposes of legislation or effect the object sought to be 
accomplished. 

It is evident to our mind that the framers of the constitu- 
tion recognized the fact that cases would arise in the ordi- 
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nary course of legislation requiring local or special laws to 
be passed, in cases where in their opinion a general law 
might be applicable to the general subject but not applica- 
ble to the particular case. In other words, that a general 
law could not always be so moulded as to meet the exigen- 
cies of every case not enumerated in section 20. Without 
this right of discrimination the wheels of legislation would 
often be materially clogged and the wants and necessities of 
the people liable to be hampered, and the relief to which 
they were otherwise entitied oftentimes necessarily delayed. 

The real difficuliy lies in determining the exact boundary 
within which it was intended the legislature should be con- 
fined. That it was the intention of the framers of the con- 
stitution to allow the legislature to pass some local and 
special laws is apparent from the language used, "in all 
other cases where a general law can be made applicable," 
admitting as they here do that general laws would not be 
applicable in some cases. If they had intended to prohibit 
the passage of any local or special law they would have left 
ojxi the enumerated cases and only said, "the legislature 
shall not pass any local or special laws." So far, we think 
the intention clear. But when we come to the consideration 
of the vital question, whether or not in any given case where 
a local or special law has been passed (not enumerated ia 
section 20), a general law is or can be made applicable, we 
are liable unless we closely observe and strictiy follow the 
ancient landmarks of interpretation, to be cast out upon a 
sea of uncertainty, without sail or rudder and with no safe 
guide to bring us on shore. . . 

There is a certain class of local legislation, analogous to 
that under consideration, which has always been^ exercised 
by the legislature and acquiesced in by the people of this 
State, where any one acquainted with the elementary princi- 
ples of legislation must know that a general law could be 
passed and made applicable to the subject. Yet it might not 
be applicable to every county in the Stat^. We allude to 
the regulation of the salaries of the district judges and dis- 
trict attorneys throughout the State. Take for example the 
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office of district attorney: would it be fair that the salary of 
this officer in the County of Churchill should be the same 
as in Storey or Lincoln, where probably ten times the amount 
of business is transacted ? Certainly not. To' cure this ob- 
jection the general law might provide that in counties where 
the population was one thousand or less the officer should 
receive a stipulated sum, and then adopt a scale of prices 
regulated by the population of the county, or provide that 
the salary during the term of office should be regulated by 
the niunber of voters at the time of the election of the offi- 
cer. Would such a law be suitable for every county in the 
State ? Is it not a fact that in certain counties there is more 
business to be transacted by this officer than in others of 
equal population ? Is it not true that in new counties or in 
counties where the principal business is that of mining, there 
is more business for this officer to attend to than in counties 
where the principal business is farming and agriculture, and 
that in such counties there might be a necessity for a local 
law providing greater compensation ? Such a law as we have 
mentioned might be applicable to some of the counties, but 
circumstances might arise in others making it necessary to 
pass local laws. So in regard to the location of county seats, 
there may be circumstances making it necessary to pass local 
laws. 

In 8ta;te v. Johnson^ 1 Kan. 184, a case very similar to the 
one under consideration, the court said "there might be 
strong reasons arising from change of county lines or other 
causes for the passage of a law, such as the one in question, 
authorizing an election in a particular county to change the 
county seat; and yet there might be no circumstances exist- 
ing or likely to arise in any other than that one county mak- 
ii^ such election expedient." In the absence of any show- 
ing of facts courts will presume that such exigencies exist. 
In Wdlinyton v. Pditiontra, etc, Shaw, C. J., said: **If a 
legislative act may or may not be valid according to circum- 
stances, courts^re bound by the plainest principles of expo- 
sition as well as by a just deference to the legislature to 
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presume the existence ' of those circumstances which will 
support it and give it validity." 16 Pick. 97. 

If we adopt the views so earnestly contended for by appel- 
lant it would be impossible for the legislature to pass any 
local or special law, because all subjects of legislation are 
more or less general; and to say that when the subject of the 
law was general a general law would be applicable would pro- 
hibit the legislature from passing any local or special law. 

The organization of new counties is a subject upon which 
a general law could be passed and might be applicable in 
some cases. But insuperable difficulties might arise in oth- 
ers. Yet it being a general subject it would from the stand- 
point of construction adopted by appellant call for a general 
law; and although the exigencies or necessities of the case 
might demand a special law, it would be the duty of courts 
to declare such law unconstitutional. We are unwilling to 
place such an illiberal construction upon the constitution. 
We do not think that such an interpretation was ever intend- 
ed by the men who framed it or the people who voted to 
adopt it. 

It must be admitted as was said in Gentile v. State, that the 
object of section 21 ** was not to confer any power on the 
legislature but to restrain that body in the exercise of an in- 
herent power of sovereignty, which in the absence of such a 
restriction it would possess." 29 Ind. 413. . The idea was, 
as we interpret the meaning, that no local or special laws 
should be passed in any of the cases enumerated in section 
20. In all other cases local or special laws might be passed 
(as without section 21), when a general law would not meet 
the just purposes of legislation. But if a general law would 
accomplish that purpose it must be enacted. 

We do not believe that any general rule can be laid down 
to determine the question of the validity of any local or 
special law under section 21. But it may we think with 
safety be said that a general law should always be construed 
by the courts to be applicable in all cases where the subject 
is one in which from its very nature the entire people of the 
State have an interest, as for instance regulating interest. 
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regulating common schools, statute of frauds, statute of 
limitations, and like subjects of legislation. But when only 
a portion of the people of the State are to be affected as in 
the case of locating county seats, then it must necessarily 
depend upon the particular facts and circumstances of each 
particular case, and no general rule can be laid down except 
this, that where a local or special law has been passed it 
will be presumed to be valid until facts are presented show- 
ing beyond any reasonable doubt that a general law is appli- 
cable. • 

In considering the question whether or not a certain act 
of the legislature was valid, C. J. Shaw said: **The delicacy 
and importance of the subject may render it not improper 
to repeat what has been so often suggested by courts of jus- 
tice, that when called upon to pronounce the invalidity of an 
{bct of legislation passed with all the forms and solemnities 
requisite to give it the force of law, courts will approach the 
question with great caution, examine it in every possible 
aspect, and ponder upon it as long as deliberation and pa- 
tient attention can throw any new light on the subject, and 
never declare a statute void unless the nullity and invalidiiy 
of the act are placed, in their judgment, beyond reasonable 
doubt." Wdlington v. Petitioners, "^ 16 Pick. 95. In Fletcher 
V. Peck, C. J. Marshall said: "The question whether a law 
be void for its repugnancy to the constitution is at all times 
a question of much delicacy, which ought seldom if ever to 
be decided in the affirmative in a doubtful case." 6 Cranch. 
128. And the views of these eminent jurists have univer- 
sally been quoted with approval. See Cooley on Const. 
Lim. 182, 183, and authorities there cited; also, Griffin's Ex, 
V. Cunningham, 20 Grattan, 34; ClarJc v. People, 26 Wend. 
606; Sharpless v. Mayor of PhU. 21 Pa. 164; Foster v. Essex 
Bank, 16 Mass. 253. 

It was contended by respondents that the final determina- 
tion of this question was with the legislature, and that 
courts should not interfere with its decision. It has been 
decided in this State that it wks first for the legislature but 
finally for the courts to determine whether or not a general 
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law could be made applicable {Clarice v. Irmn, 5 Nev. 124; 
Hess V. Pegg, 7 Nev. 28; Stoutmeyer v. Duffy, 7 Nev. 34S); 
and such decision is in accordance with our present views, 
and is sustained by the weight of reason and a large pre- 
ponderance of authorities. Cooley's Const. Lim. Sees. 78, 
79, 80, 81, 82, 83, and authorities there cited. 

The decision of the legislature will be consulted as an in- 
dex of other minds, and will be regarded with the considera- 
tion due one department of the government by anoilier. In 
Ccmtant v. People the court said: **Upon a question of real 
doubt as to the meaning of a particular clause in the con- 
stitution, a legislative construction, if deliberately given, is 
certainly entitled to much weight, although it is not conclu- 
sive upon the judicial tribunals." 11 Wend. 514; Moore v. 
Veazie, 32 Me. 360. This being true, upon what principles 
are courts to be governed in determining this vexed question? 
We must either adopt the views we have heretofore sug- 
gested, or accept the position contended for by appellant. 
To sustain his views would in our opinion as before expressed 
be to deny to the legislature under the present constitution 
any authority to enact any local or special law, for we can- 
not imagine any case where a general law could not be so 
framed as to apply to any given subject. 

We are asked to adopt the reasoning in the case of Thomas 
V. Commissioners of Clay County. 5 Ind. 4, which is directly 
in point in favor of appellant; so are the decisions cited 
from Iowa under a constitution similar to ours. The Clay 
County case has been correctly interpreted and sufficiently 
explained in the former decisions of Clarke v. Inuifi, 5 Nev. 
124, and Hess v. Pegg, 7 Nev. 28. We consider the reason- 
ing of the ease unsound. The supreme court of Indiana 
expressly overruled it in Gentile v. State, supra. In State v. 
Johnson, supra, Ewing, C. J., said in regard to it, '* we are 
not convinced by the reasoning, nor satisfied with the con- 
clusion of that authority." 

The courts in Iowa have so far followed the opinion in 
5th lad., but have added nothing to its reasoning. True in 
Ex parte PrUz, 9 Iowa, 36, after stating that a general law is 
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applicable, the court say: **But finally a speculation upon 
this last proposition is unnecessary, for a general law upon 
this subject has been passed and thus all room for doubt is 
removed. * * * A general law being passed, the ques- 
tion of the practicability of passing such a law is no longer 
an open one." , This is quoted by appellant as conclusive of 
this case, because a general law upon the subject of locating 
county seats has been passed in this State. Stats. 1867, 78. 
All that the authority in Iowa decides is that a general law 
has beei> passed; but it by no means follows that because a 
general law has been passed upon the subject of locating 
county seats, such law is applicable to every county in the 
state. ^ 

In Sears v. CoUrell, Christiancy, J., said: '* No rule of con- 
struction is better settled in this country, both upon priujci- 
ple and authoriiy, than that the acts of a state legislature are 
to be presumed constitutional until the contrary is shown." 
5 Mich. 259; see also, TwUchdl v. Bhdgett, 13 Mich. 150. In 
Ogden v. Saunders^ Washington, J., said: " It is but a decent 
respect due to the wisdom, the integrity and the patriotism 
of the legislative body by which any law is passed, to pre- 
sume in favor of its validity." 12 Wheat, 270. 

Judge Cooley says: ** The constitutionality of a law then 
is to be presumed; because the legislature, which was first 
required to pass upon the question, acting as they must be 
deemed to have acted with integrity and with a just desire 
to keep within the restrictions laid by the qonstitution upon 
their action, have adjudged that it is so. They are a co- 
ordinate department of the government with the judiciary, 
invested with very high and responsible duties, as to some 
of which their acts are not subject to judicial scrutiny, and 
they legislate under the., solemnity of an official oath, which 
it is not to be supposed they will disregard. It must there- 
fore be supposed that their own doubts of the constitution- 
ality of their action have been deliberately solved in its favor, 
so that the courts nlay with some confidence repose upon 
their conclusllon as one based upon their best judgment." 
Cooley's Const. Lim. 183. ' \- " 
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We are therefore inclined to the opinion that by the 
passage of the **Act to remove the county seat of Humboldt 
County," the presumption arises that the general law upon 
the statutes of this State was not applicable to Humboldt 
County. This was the judgment of the legislature and in 
the absence of any affirmative showing to the contrary the 
law should be upheld. Such was the decision in Hess v. 
Pegg, supra, which was a case on all fours with the one 
under consideration. We consider Hess v. Pegg conclusive 
of this case and should have been content to announce our 
judgment upon the authority of that case. But inasmuch 
as the principle involved is one of great importance and as 
the question has been argued with much earnestness and 
ability by respective counsel we thought it best to consider 
all the issues discussed and express our views in regard 
thereto, so as to avoid if possible any misapprehension here- 
after. 

The fact that the subject of the removal of county seats 
is general is admitted by respondents, and we do not under- 
stand them as denying the proposition that in some of the 
counties the general law might be applicable. The real 
question is whether at the time of the passage of the law 
under consideration it was applicable to the removal of 
the county seat of Humboldt County — not from Unionville 
to Winnemucca, for appellant of course admitted that no 
general law could accomplish that purpose. 

In what respect then does this case differ from Hess v. 
Pegg ? The fact that there are public buildings at Union- 
ville and none at Winnemucca; that the county commis- 
sioners have not provided offices at Winnemucca; that 
Unionville is accessible to all parts of the county or that 
the plaintiffs taxes will be increased or decreased or himself 
or others be damaged, might have been proper questions to 
have submitted to the consideration of the legislative and 
executive departments in determining the expediency of the 
law, but in no wise prove or tend to prove whether or not a 
general law for removal of county seats was applicable to 
Humboldt County, which is the only question for us to con- 
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sider. Neither does the fact that a general law has been 
passed prove that it was applicable. Undoubtedly the pre- 
sumption existed when the general law was passed that it 
was, and would be, applicable to every courity in the State; 
but that presumption is met and overcome by the passage of 
the law under consideration, declaring, as in effect it cer- 
tainly does that the general law is not applicable to this par- 
ticular county. 

The fact that under the general law the county seat of 
Humboldt County in 1869 was located at Unionville, or that 
the county seat of Churchill County was removed from La 
Plata to Stillwater only proves that the general law did ac- 
complish the purpose and was at that time applicable to 
those counties, and does not establish nor tend to establish 
the fact that the general law is at present applicable, as con- 
tended for by appellant. In 1867 the county seat of Nye 
County was located at Belmont by a special law. Stats. 
1867, 47. In 1871 a special act was passed providing for an 
election to locate the county seat in Lincoln County and also 
an act temporarily locating the county seat at Pioche. Stats. 
1871, 64. Now, upon the reasoning of appellant, this might 
prove that the general law was not applicable to the removal 
of county seats; but we do not think that it proves anything 
except that the presumption arises that the general law was 
not applicable, else the special laws would not have been 
passed. The fact that a general law existed in California 
only proves (if it proves anything) that such a law was appli- 
cable to that state. 

We have so far considered the case upon its merits. Ap- 
pellant contends that sections 2, 3 and 4 of the act of 1873 
are unconstitutional, and for that reason claims the law 
should not be upheld. We deem it unnecessary to notice 
specifically the several objections made by counsel, because 
in our judgment section 1 is valid and complete within itself. 

The constitution (Art. XV, Sec. 7) provides that: *'A11 
county officers shall hold their offices at the county seat of 
their respective counties." Under this provision it would 
have been the duty of the county officers to remove from 
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Unionville to Winnemuooa on the first day of May, 1873, 
even if section 2 had not been incorporated m the act. So 
far as the sale of the real estate and immovable property 
provided for in section 3 is concerned, sufficient authority 
therefor is given to the commissioners in the first, eighth 
and eleventh subdivisions of Hie law of 1871. Stats. 1871, 
47. And in the absence of any special provision to that 
effect, it would be the duty of the board of county commis- 
sioners to provide for the safe removal of the archives and 
other movable property of said county. This avoids section 
3. Under section 1 (Stats. 1871, 47), it is made the duly of 
the commissioners "to cause to be erected and furnished a 
court-house, jail and such other public buildings as may be 
necessary." There was not, therefore, any absolute neces- 
sity for incorporating either section one', two, three or four 
into the act. 

It is well settled that when part of a statute is unconstith- 
tional, that will not authorize the court to declare the re- 
mainder of the statute void unless all the provisions are con- 
nected in subject-matter, depending on each other, operating 
together for the same purpose, or otherwise so connected in 
meaning that it cannot be presumed that the legislature 
would have passed one without the other. Cooley's Const. 
Lim. 177; CommontoeaUh v. HUchings, 5 Gray, 485; State of 
Nevada v. Eastalrook, 3 Nev. 180; Mayor of Eagerstoum v. 
Dechert, 32 Md. 384; Santo etaly. State, 2 Iowa, 187; Bobin- 
son V. Bidwdl, 22 Cal. 386. 

The true test of the constitutionality of such laws is thus 
expressed by Judge Cooley : "If, when the unconstitutional 
portion is stricken out, that which remains is complete in 
itself and capable of being executed wholly independent of 
that which was rejected, it must be sustained." Applying 
these rules to the act under consideration, we are convinced 
that the law must be upheld even if we concede that sections 
2, 3 and 4 are unconstitutional. But we are unwilling to give 
our assent to the views maintained by appellant that section 
2 is in violation of article XV, section 7 of the constitution 
because it requires the county officers to remove to Winne- 
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muGca "on the week next preceding the said first day of 
May, 1873.*' Admitting, as claimed by appellant, that the 
word **week" as often used refers to a period of seven days, 
ending at Saturday night, 12 o'clock, still there are many 
exceptions to such a meaning of the word. When a person 
declares his intention to perform some act within one week 
he means within a period of seven days. When we speak of 
things that transpired within a week we mean within seven 
days. When the law says that a notice shall be published in 
a newspaper once a week for four successive weeks or for a 
period of three months, the authorities cited by appellant 
hold that the word "week" means "a particular period of 
time commencing immediately after 12 o'clock Saturday 
night and ending at 12 o'clock Saturday night seven days 
thereafter." While the language "week preceding" may 
be susceptible of the meaning claimed for it by appellant 
and might be so construed in certain cases, yet it is evident 
that such was not the meaning intended by the legislature 
in this particular act, and it is this intent that must govern 
in the construction of words used in the statute. "No 
statute or law should receive such a construction as will lead 
to« absurd consequences." Respect for the framers will 
always induce courts, when a particular sense applied to a 
word will lead to such consequences, to infer that such was 
not the sense in which it was used. Smith's Com* 425, Sec. 
281; Dwarris on Stat, and Const. 676; Cooley's Const. Lim. 
69; McCullough v. State of Maryland, 4 Curtis, 414; State v. 
Clarkf 29 N. J. 99. The object of section 2 was to require 
the presence of the officers at Winnemucca " on the first day 
of May, 1873," and the idea was that it inight take a week 
to remove and that the removal should take place within the 
seven days prior to the first day of May. But viewed in 
any light, the objection to this section as well as to sections 
3 and 4 is probably too technical to merit as much con- 
sideration as we have given it. 

It is not a light thing to set aside an act of the legislature, 
even when the objections to its validity are grave and 
weighty; but when they touch not the substance of the law 
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but are merely criticisms upon its form or phraseology, the 
exercise of such a power by the judiciary of the State would 
be prolific of evil, and would soon be universally con- 
demned. 5 Sand. 16. 

It is alleged in the complaint that ''said act (Stats. 73, 
59) is a special law in a case where a general law of uniform 
operation throughout the State exists and can be made ap- 
plicable;" and this allegation not being denied in the an- 
swer, appellant claims, must be taken as confessed — "de- 
termined by the pleadings." In our opinion the allegation 
states merely a conclusion of law, and should not have been 
inserted in the complaint, and the defendants were not 
required to answer it. Conclusions of law should never be 
alleged. The law only requires the pleader to set out the 
facts from which the conclusion of the law is to be drawn. 
This rule we think is so well settled as not to require any 
argument or citation of authorities to sustain it. 

In conclusion, we again repeat that in our opinion there 
is nothing to distinguish this case from Hess v. Pegg; and if 
we had any doubt ^^as to the correctness of that decision we 
should nevertheless be inclined to sustain it, because it is 
an almost universal rule in construing statutes and constitu- 
tions to adhere to former decisions. Seah v. Mitchell & 
Wardwelly 5 Cal. 403; State v. Thompson, 10 La. 123; Nelson 
V. Allen and Harris, 1 Terger, 377; Sedgwick on Const. 
Law, 254, and authorities there cited. 

The order of the district court denying an injunction is 
affirmed. 
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PATEICK BOTLAN, Respondent, v. H. HUaXJET et dls., 

Appellants. ^ 

■ 

Tboveb fob MnnNO Stock AoAcrer Absionees fob Benefit of Cbediiobs. 
Where a mining stock broker failed and assigned all his property for the benefit 
of his creditors ; bnt one of them, for whom he had purchased stock in certain 
companies, declined to accept the assignment and demanded stock in snch com- 
panies then held by the assignees, and npon their refusal to deliyer brought 
trover as for a conversion : ffeldj that the fact that the assignees did not have 
sufficient of such stock to fill all the broker's contracts therefor could not be urged 
as a valid ol^efttion to a recovery. 

ICiNiNO Stock Tbansaotionb— Bbokebs Need not Deliveb Identioaij Stock 
Pttbghased. In the ordinary transactions between principals and brokers, prin- 
cipals are not entitled to receive the identical shares of stock purchased on their 
order, and brokers are within the terms of their contracts so long as they are 
prepared to deliver on payment and demand certificates representing the requi- 
site number of shares. 

Pbopebtt m MiNiNa Stock, Wb:at. There is no special value or property in any 
particular share of mining stock, as distinguished from any other share, unless 
issued in the name of a party and charged to him upon the books of the com- 
pany. 

Tboveb — Measube of Damages. The damages awarded in the action of trover 
should be all such and only such as necessarily fiow from the wrongful act ; that 
is to say, the value of the prox)erty at the time of conversion (for that is what one 
has found and the other lost) , together with damages for the detention of that 
value (which is interest from conversion to judgment), and in addition any 
special damage which may legitimately arise out of matters in existence at the 
date of the tort. 

Conversion of Mininq Stock— "Highest Mabket Pbice" not Tbue Bule of 
Damages. Where a judgment in trover 'for the conversion of mining stock was 
for the highest market price of the stock between the conversion and the trial, 
and far exceeded the market price at the time of conversion and interesti and no 
special damage was shown : Held, that the judgment proceeded upon a wrong 
theory of the measure of damages and that it should be reversed. 

' Appeal from the District Court of the First Judicial Dis- 
trict, Storey County. 

It appears that Boylan, the plaintiff, on or about June 2, 
1870, requested H. H. Flagg, a broker of Gold Hill, to pur- 
chase for him ten shares of stock in the Savage Mining Com- 
pany. Flagg made the purchase and entered it on his books 
to the credit of Boylan. Afterwards various transactions in 
mining stocks took place between them, until on or about 

23 
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February 2, 1872, when Flagg's books showed that he held 
to the credit of Boylan thirty shares of Savage stock, thirty 
shares of stock in the Alpha Mining Company, and that 
Boylan had paid up all that he owed Flagg. On February 
3, 1872, Flagg failed, and in a day or two afterwards made 
an assignment of all the mining stocks held by him to tiie 
defendants, H. Huguet, William N. Hall, Wilson Dunlap, 
Samuel W. Chubbuck and E. J. Butler, as assignees for 
the benefit of his creditors. Among other stocks so assigned 
and delivered to the defendants were eighty-nine shares of 
Savage and one hundred and forty-four shares of Alpha; but 
all that Flagg had and all his assignees ever received fell 
far short of being sufficient to fill all his contracts. 

On February 26, 1872, Boylan demanded of the assignees 
thirty shares of Savage and thirty shares of Alpha stock, 
claiming the same to be his own property, received by them 
from Flagg; and upon and for their refusal to deliver the 
same he commenced an action of trover against them, laying 
his damages at $8130. This amount he recovered; but upon 
defendants making a motion for a new trial, he confessed 
error, allowed the motion to be granted and thereupon dis- 
missed the action, and on June 20, 1872, commenced this 
second action, laying his damages at $28,950, as stated in 
the opinion. The reason of this great difference in the 
amount of damages claimed appears to have been a great 
rise in the market price of stocks after the commencement 
of the first suit. On February 26, 1872, the time of the 
conversion, the market price of Savage was $216 per share 
and of Alpha $31 per share. In April following these stocks 
reached the highest price at any time attained between the 
time of conversion and trial of this, the second suit; that of 
Savage being $650 and that of Alpha $185 per share. It 
was upon the basis of these latter named prices that the 
court below assessed the damages and rendered judgment in 
favor of plaintiff for $25,050. Defendants moved for a new 
trial, which was denied; and they then appealed from the 
judgment and order. 
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Williams & Bioder, for Appellants. 

I. A consideration of all the facts relating to the transac- 
tions between the parties justifies us in putting the case 
upon the footing of a bare agreement on the part of Flagg 
to deliver to respondent, on demand and payment, thiri;^ 
shares of Savage stock. The agreement belonged to that 
class of contracts known as '^executory contracts." Had 
Flagg been put into bankruptcy on February 3, 1872, all the 
stocks in his possession would have gone to his assignee, 
and it is clear that plaintiff would not have been allowed 
thirty shares of Savage to the exclusion of all the other 
claimants against Flagg of that stock; and yet such must 
have been the case if title thereto had absolutely vested in 
him prior to that time. We think therefore that we are 
justified both by reason and authority in urging that the 
contract between plaintiff and Flagg was merely executory, 
and hence that plaintiff could not maintain trover against 
Flagg, much less against these defendants. His remedy 
against Flagg, after payment, demand and failure to deliver 
the stock, was either for specific performance of the contract 
or damages for its violation. 

II. Defendants did not wrongfully take, nor did they 
detain or convert, any property which the plaintiff showed 
himself entitled to. Flagg was lawfully in possession of the 
property delivered to defendants, and they received it upon 
an agreement with him and his creditors that they would ap- 
propriate the same for the benefit of all his creditors. Had 
they, without identification of property, delivered to plain- 
tiff thirty shares of Savage or Alpha stock, they would have 
committed a wrong against the other creditors for which 
they would have been held lia'ble at their suit. Upon what 
principle of right, justice or law can it be said that plaintiff 
was any more entitled to the stock received by defendants 
than the other claimants of Savage stock? 

HE. Upon the oral argument it was suggested by counsel 
for plaintiff that there might have been a difference between 
the relations of Flagg to his customers who paid in full and 
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those who had made only part payment on stocks purchased 
for them. In that suggestion they are not sustained by their 
leading case, Markham v. JaudoUf 41 N. T. 235, nor any 
other authority which we have been able to find; and we beg 
to suggest that it is not founded in sound logic. We think 
the court below was led into holding plaintiff the owner of 
the stock alleged to have been converted by an erroneous 
application of the cases which hold that there is no differ- 
ence between stocks of the same denomination, and that a 
seller may comply with a contract of sale by delivering any 
certificates of the particular stock agreed to be delivered 
which satisfy the amount. It seems to have concluded that 
the right of selection by (the seller of stock to be delivered, 
confers upon the purchaser a corresponding right of select- 
ing what he will take. We think the proposition too clearly 
untenable to require discussion. 

IV. Though it may be said that the law; concerning the 
measure of damages in actions of trover for the conversion 
of property of fluctuating value is unsettled, especially as 
to the time at which the value of the property converted is 
to be estimated, all the authorities seem to agree that the 
end generally to be attained is to compensate the owner of 
the property, in money, for the injury done him by the 
wrongful conversion — in other words, to put him as near as 
may be in as good condition as he would have been had his 
property not been taken. Damages are limited to compen- 
sation except in those cases where exemplary damages are, 
for some special cause, assessed as a punishment to the 
wrong doer, or to prevent him making profit by his wrongs. 
It would seem that the value of the thing taken, added to 
the value of its use between the time of the conversion and 
judgment, ought generally to compensate the owner, and, 
except in special cases not arising in the ordinary course of 
business, that such should be the rule of the measure of 
damages. 
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Lewis & Deal, also for Appellants. 

The measure of damage allowed in this case was the high- 
est market price of the stock between the time of conversion 
and the day of trial, without the least showing or particle of 
evidence that the plaintiff would have realized that value, 
even if he had the stock in his possession; or in other words, 
without any proof whatever that he was really damaged to 
that extent. The rule so adopted has no sanction in legal 
principles and is only sustained by the decisions of three or 
four states ; and they were rendered upon an entire misunder- 
standing of some English decisions of a comparatively re- 
cent date. The old rule which prevailed uniformly up to 
the decision of West v. Wentworth, 3 Cowen, 82, was that 
the current or market value of property at the tinre of con- 
version was the measure of damage, (Amery v. Delamere, 1 
Strange, 505; Fisher v. Prince, 3 Burr. 136; Gmnsfield v. 
Carroll, 2 B. & C. 624; Startup v. Cortozzi, 2 Crompt. M. & 
Eoscoe, 165,) with perhaps this qualification, that if special 
damage could be proven it might be recovered in addition 
to the value of the article. But as is very clearly shown by 
Judge Duer in the case of Suydam v. Jenkins, 3 Sanford, 
614, where all the English cases up to that time are elab- 
orately and ably reviewed, in none of them was it held that 
the highest market value between the time of conversion 
and day of trial was the measure of damages, but only that 
the value at the time of trial might in some cases be so con- 
sidered. But there is a material distinction between allow- 
ing the highest market value, as was done in this case, and 
the value at the time of trial. See Fisher v. Prince, .3 Burr. 
136; and WhiMen v. FiiOer, 2 Bl. Brcp. 902. 

Now, so far as we have been able to ascertain, all the 
American cases supporting this rule are based upon the 
English cases referred to; but it being very clear that those 
cases do not sustain the proposition that the highest market 
value is the measure of damages, little or no weight should 
be given to them. If, however, they are entitled to consid- 
eration, the great weight of decision is the other way. 
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Though New York, Connecticut, Iowa, Pennsylvania and 
California may support the rule, it appears from Pcuge v. 
Fowler^ 39 Cal. 420, that California is not satisfied, and from 
Markham v. JaudoUy 41 N. T. 235, that several of the New 
York judges dissent from it. On the other hand we find in 
a limited examination many cases in which the rule is di- 
rectly repudiated. See Suydam v. JenldnSy 3 Sanford, 604; 
Smith V. Dunlapy 12 111. 184; The Railroad v. Pinkerforiy 42 
N. H. 424; Taylor v. Turner, 2 Cranch C. C. Eep. 203; 
Walker v. Borland, 21 Mo. 289; Mil v. Smith, 32 Vt. 433; 
Gray v. The Portland Bank, 3 Mass. 364; Sargent v. The 
FrarJdin Insurance Company, 8 Pick. 90; Startup v. Cartom, 
2 Crompt. Meeson and E. 163; North American v. O^Meara, 
2 Nev. lis. See also, Sedgwick on Damages, 550, note; 2 
Kent's Com. (8th Ed.) 480, note. 

Mmck & Wood and i?. H. Taylor, for Eespondent. 

I. The transaction between Boylan and Flagg was in no 
sense a sale of anything by Flagg to Boylan nor a purchase 
of anything by Flagg for himself, but was simply the execu- 
tion by Flagg of Boylan's order to purchase for him and ad- 
vance the purchase-money in whole or in part. Thus was 
created a debt on the part of Boylan to Flagg for commis- 
sions, expenses, money advanced for making the purchases 
and interest accruing, to secure the payment of which Flagg 
held the Savage stock so purchased together with the thirty 
shares of Alpha stock delivered to him by Boylan. The 
relations existing between them are correctly indicated in 
the opinion of Justice Hunt in the case of Markham v. Jau- 
don, 41 New York, 239. 

n. The intangible nature of property in stocks and the 
impossibility of distinguishing one share from another would 
seem to render it impracticable to apply to this species of 
property the ordinary rules of identification. One share is 
the equivalent of another. Bights and obligations must be 
held to be reciprocal; and if a broker or pledgee may substi- 
tute an equivalent and be protected in the courts, why may 
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not the pledgor or principal receive the benefit of the same 
doctrine ? Why shall not the plaintiff here be entitled to 
claim as his own the shares found in the hands of Flagg's 
assignees, which they might have compelled him to accept 
as his own, had they chosen to deliver him the stock instead 
of withholding it ? 

m. The rule adopted by the district court in estimating 
damages prevails in England and in many of the United 
States. See MarkhamY. Javdon, 41 N. T. 234; BomaineY. Van 
AUm, 26 N. T. 309; MusgravcY. Beckmdorf, 53 Penn. St. 310; 
Shepherd v. Johnson, 2 East. 211; Hamtr v. Hathaway, 33 
Cal. 117; Oreening v. WSMnson, 1 Carr & P. 625; Barrow y. 
Arnavd, 8 Adol. & Ell. N. S. 595; Archer v. WiUiams, 2 Carr 
& Kir. 27; West v. Pritchard, 19 Conn. 212; Adams v. Blod- 
gett, 47 N. H. 219; Morgan y. Gregg, 46 Barb. 184, 188; Kort- 
right v. Commercial Bank of Buffalo, 20 Wend. 91; 22 Wend. 
348; Clarh v. Piy^njey, 7 Cow. 681; ScoU v. Bogers, 31 N. T. 
683; Burt v. Butcher, 34 N. T. 493; Douglas v. Kraft, 9 Cal. 
662. 

rV. The injured party should be entitled to receive the 
amount he could have realized had he chosen to avail him- 
self of the opportunity when the market was high and had 
he not been prevented by the act of the wrong-doer. There 
is no reason in saying that he might not have taken a notion 
to sell his property when it bore the highest price, and that 
therefore he should be limited to the market price existing 
at the time he was dispossessed and interest. It seems to 
us clear that any rule of damages by which the wrong-doer 
is made to pay more than the value of the property when it 
is first converted, whether in the shape of interest or money 
realized by a sale or otherwise, is founded upon the same 
principle as that which allows the highest fair market price 
at any date between the time when the owner is dispossessed 
and the trial. 
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By the Court, Whitman, C. J. : 

This action is trover, for the conversion of mining stock. 
Boylan, the respondent, dealt for a series of months with 
one Flagg, a broker of Gold Hill, Nevada, in the ordinary 
course of business. He gave orders which Flagg filled 
through his broker in San Francisco; and the purchases and 
sales aa effected in the stock board there were reported to 
Boylan as the acts of Flagg. The former had no communi- 
cation with the San Francisco broker; his account was kept 
entirely with Flagg and at the time of Flagg's failure was 
fully paid up, and tiiirty shares of the stock of the Savage 
Mining Company and a like number of the stock of the 
Alpha Mining Company stood to his credit upon Flagg's 
books. . 

To the assignment for the benefit of his creditors, made 
by Flagg to appellants, respondent did not assent, but shortly 
thereafter notified them that he claimed the stocks before 
named; and on the twenty-sixth of February, 1872, he made 
formal demand therefor, upon refusal of which he com- 
menced suit and recovered some eight thousand dollars. 
The appellants moved for a new trial; respondent confessed 
error, dismissed his suit and immediately instituted the 
present one, laying his damages at $28,950, of which he re- 
covered $25,050. 

At the time of the demand upon them, appellants held of 
the stocks assigned to them sufficient to satisfy respondent, 
though not enough to fill all Flagg's contracts; this is urged 
as an objection to respondent's recovery; but it is no ele- 
ment of this case, which has to do witili its parties and not 
with strangers. 

Appellants argue, first, that there should be no recovery; 
second, that if any the measure of damages should be differ- 
ent. The first point presents no difficuliy, the second is 
more complicated. The transaction between Boylan and 
Flagg was one of every day occurrence, which is perfectly 
well understood by the community and is well defined at law, 
in which the parties occupied the mutually double positions. 
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first of principal and agent, secondly of pledgor and pledgee. 
T^ make the first purchase Flagg acting as broker advanced 
money which- was charged to his customer, while at the same 
time the stock bought was credited to his account, held how- 
ever as a pledge for the moneys advanced, commissions 
charged and whatever other items T\rent to make up the sum 
of injiebtedness. Upon full payment thereof and demand 
therefor Boylan was entitled to the possession of the stock. 
All increase or decrease in value while so held was to his 
account; if sold the surplus proceeds were his, for it was his 
property from the moment of the purchase, subject to the 
lien before mentioned. This is clearly and conclusively the 
real position of the parties. It would seem self-evident; but 
let those who desire an elaboration of the matter see Mark- 
ham V. Jaudon, 41 N. T. 235. 

It does not follow, however, that Boylan was entitled to 
receive the identical shares of stock purchased on his orders, 
if any were so specifically purchased : that was not the con- 
tract. Flagg, for the consideration of the market price of 
the stoek, his commissions and other legitimate charges, 
agreed to buy for the respondent an interest in the Savage 
Mining Company equivalent to the number of shares ordered, 
and to deliver as evidence of that interest the certificates 
issued by the company to represent the same. It made no 
difference whether the certificate was number one or number 
one thousand, nor that he purchased number one and deliv- 
ered number one thousand. So long as he held a certificate 
or certificates representing the requisite number of shares 
and was prepared to deliver them on payment and demand, 
so long was he within the terms of his contract; and though 
he might have used and re-used the identical certificates 
received on filling Boylan's orders, mixed them with others, 
destroyed them even, there was no conversion until he, or 
as in this case, his voluntary assignees refused to deliver 
upon demand; and so with the Alpha shares held as security. 
There is no special value or property in any particular share 
of stock, unless issued in the name of a party and to him 
charged upon the books of a company, which does not 
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appear to have been the fact in the present instance. Boy- 
lan's property and Flagg's charge were in so many shares, 
not in any particular shares. 

Upon this refusal to deliver occurred the breach of con- 
tract, then the technical conversion. What should be the 
compensation for this wrong ? From the general tenor of 
decisions in analogous cases it would seem in the absence of 
special cause of damage that the answer was clear: '*The 
value of the property at time of breach of contract or con- 
version, with legal interest as damages for the detention of 
such value." The judgment herein was rendered upon a 
different theory, and was given for the highest market price 
between the conversion and the day of trial; and it is in- 
sisted by respondent that this is the rule with reference to 
property of fluctuating value. 

That this is the rule in New York, subject to some mean- 
ingless exceptions, such as bringing suit within reasonable 
time, etc., there is no doubt. That some other states, no- 
tably Iowa, Pennsylvania and California, have substantially 
adopted this rule is true. Connecticut is sometimes ranked 
in the same liue, but that is a mistake. St. Peter's Church 
V. Beach, 26 Conn. 356. California has endeavored to modify 
in some degree (Page v. Fowler, 39 Cal. 412), and New York 
shows its determination to recede, upon occasion made, in 
the following language of the entire court of appeals, by 
Church, Ch. J., pronouncing a recent opinion: "An unqual- 
ified rule, giving a plaintiff in all cases of conversion the 
benefit of the highest price to the time of trial, I am per- 
suaded can not be upheld upon any sound principle of reason 
or justice. Nor does the qualification suggested in some of 
the opinions, that the action must be commenced within a 
reasonable time and prosecuted with reasonable diligence, 
relieve it of its objectionable character. Without intending 
to discuss this question at this time, we deem it proper to 
say that while the decisions and opinions of our predeces- 
sors will receive the utmost respect and consideration, we 
do not regard the rule referred to so firmly settled by au- 
thority as to be beyond the reach of review, whenever an 
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occasion shall render it necessary." Matthews v. Coe, 49 N. 
T. 57. This is only dictum; but such dictum is very omin- 
ous of the fate of the New York rule. 

It is not surprising that there is a desire to escape effects 
which are sometimes so absurd. As in this case, the first 
suit and recovery were for some eight thousand dollars : had 
that judgment stood, as it probably would have done but 
for the motion of appellants, the law would have declared 
that respondent was fully compensated for his loss conse- 
quent upon the wrong-doing of appellants; t)ut that judg- 
ment having been set aside, it took over three times that 
amount to afford compensation only a few months after. In 
other words, damages were given which were purely specula- 
tive, which were not only not proven but which were against 
all probable presumption, as human experience teaches that 
the man who sells his stock at the highest price is the rare 
exception to the generality of dealers. Yet the measure was 
correct if the rule be so; the suit had been brought season- 
ably, and prosecuted with diligence. 

Looking at the assumed basis of this rule it is impossible 
to add anything to the exhaustive resume of the decisions 
said to constitute its foundation, as given in Suydam v. Jen- 
Terns, 3 Sand. 614; but it is curious and perhaps not unin- 
structive to re-glance at them for a moment. And first the 
stock cases so called, which were writs of inquiry to assess 
damages on bonds given to replace stock; and they hold that 
if the stock has risen in value since the day when it should 
have been delivered, the price at the time of trial is to be 
the measure of damages. Shepherd v. Johnson, 2 East. 211; 
Mc Arthur v. Seaforth, 2 Taunt. 257; DonnerN. Buck, 1 Stark. 
C. 318; Hamun v. Hamun, 1 C. & P. 413; Owenv, Boutte, 14 
C. B. 327. This upon the theory that the plaintiff wanted 
to keep his stock and therefore could only be indemnified by 
a verdict for money sujBSicient to replace it, as the defendant 
was bound to do. None of these cases hold, and McArthur 
V. Seaforth expressly negatives the idea that the highest price 
at any intermediate day can be allowed. 

This rule was followed in this State in an equity case to 
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compel the transfer of certain shares of stock (O^Meara v. 
North Arnerican Mining Company, 2 Nev. 113) and is un- 
doubtedly correct under similar circumstances either at law 
or in equity; but how it can justify the measure of damages 
allowed in this case is inexplicable; for here and in like 
cases courts never would allow the converted property to be 
restored in specie, except where it might be of such nature 
that its value could not have been changed; and the real 
question to be determined almost invariably is its worth, 
not that the party delinquent may replace it, as he wotdd 
have been allowed to do in the cases cited, but that the in- 
jured party may be indemnified for its loss. When ? Why 
when he lost it,, not before nor after, but at the time when 
the loss occurred. 

There are a few other decision which seem to have been 
rendered rather upoi^ the desire to do justice in the particular 
case than upon general principles and which are hardly pre- 
cedents for anything. In Greening v. WUhinsony 1 Carr & P. 
625, trover for East India Company's warrants for cotton, 
the highest price either at time of conversion or subsequently, 
at jury's option, was given. Of this case Judge Duer says 
in Suydam v. Jenkins, supra: "It is, however, only a nisi 
prius decision, and the report is not only brief, but we 
apprehend imperfect; material facts seem to be omitted, nor 
is it stated what was the verdict finally rendered." That 
this is not the accepted rule appears from the uncontradicted 
remarks of counsel in Elliott v. Hughes, died post. In Archer 
V. Williams, 2 Carr & Kir. 27, action for the wrongful deten- 
tion of scrip, Creswell, J., directed the jury to find the high- 
est price between conversion and trial: this direction they 
disobeyed; and finally, in making up a bill of exceptions, 
the instruction was considered to have been that more than 
nominal damages were to be allowed; so that case is not 
authority in point. In Shaw v. Holland, 15 M. & W. 145, 
an action for non-delivery of railway shares, the same rule 
was applied as in Gainsford v. Carroll, 2 B. & C. 624, for 
non-delivery of goods; i. e., the diflference between the con- 
tract price and the market price on the day when the contract 
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was broken; making the distinction however, which is often 
found but which upon reflection will be seen to be none, 
that the money not [having been paid it was in the power of 
the vendee to go into the market and buy and thus save 
himself, as if he was called upon to do so, and might not 
reJy upon his contract. In Mercer v. Jones, 3 Camp. 477, 
Lord Ellenborough lays down the rule in trover, "that the 
plaintiff is entitled to damages equal to the value of the arti- 
cle converted at the time of the conversion," and applying it 
to the case in hand (trover for bills of exchange), disallowed 
interest after demand and refusal to deliver. Of this case, 
Abbott, Ch. J., is reported to have said in Greening v. WU- 
Jdnson, that it was hardly law. Thus the wisest disagree. 

In a recent case at nisi prius the highest price of goods 
between the agreed date of delivery and time of trial was 
given; and the case is worthy to be quoted somewhat length- 
ily, as presenting a comical instance of reasoning in a circle 
to make a rule. Eemembering that the New York rule is 
fathered on English decisions, hear counsel. The action was 
for non-delivery of hops contracted at five pounds ten shil- 
lings the hundred weight; they had risen from the time of 
delivery to seven pounds ten shillings, at which price they 
continued till the day of trial. To the offer by plaintiff of 
evidence to that effect, ''Joseph Brown (with whom was 
Shee, Sergt.) objected that such evidence was not admissible, 
as a series of cases had decided that the measure of dama- 
ges for the non-delivery of goods purchased was the market 
price at the time of the breach of contract. 

''McMahon (with whom was Digby Seymour) submitted 
that the rule applied only where the goods were not paid for 
at the time of the purchase, in which case it was said that 
the buyer not having parted with his money could go with it 
into the market and buy at the current price; but that a 
different rule prevailed where, as in the present case, the 
price was paid at the time of purchase. There was no case 
in which this precise point had been decided in the courts of 
this country, though there were several decisions upon it in 
the American courts. The nearest analogous cases in our 
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courts were those relating to the loan of stock, in which it 
was decided that on the failure to return it the lender was 
entitled to recover the highest price up to the day of trial. 
* * * * Hig lordship (Byles, J.) said * * * he 
would rule that the plaintiff was entitled to recover the value 
of the hops at the price of the present day, but would give 
the defendant leave to move to reduce the^damages if the 
court should think he was wrong." Elliott v. SugJies, 3 F. & 
F. 387. No motion was made to reduce; so the case stands 
decided upon American authority, there being confessedly 
none English; while on the other hand the American cases 
claim English parentage. 

The fact is, there is no such well established rule. There 
have been exceptional instances of granting this measure of 
damages, probably with the laudable desire of doing exact 
justice at the moment in an individual case. There has also 
been an attempt to make these exceptions the rule; but that 
has not prevailed, nor should it; for the purpose of the law 
is to make the nearest practicable approach to justice in all 
cases; and that can only be attained by the preservation of 
fundamental principles. What are they in cases like the 
one at bar? To that question there can be but one answer; 
all the authorities concur. Complete indemnity to the pariy 
injured, but no punishment to the wrong doer. 

To accomplish this end all damages must be given which 
necessarily flow from the wrongful act. Those are the value 
of the property at the time of conversion, for that is what 
one has found and the other lost, together with damages for 
the detention of that value, which is legal interest from 
conversion to judgment, and in addition any special damage 
wluch may legitimately arise out of matters in existence at the 
date of the tort. 

This rule does not militate against any former decision of 
this court, and agrees with its dicta in O^Meara v. North Am. 
M. Co., 2 Nev. 113; Prescott & Booth v. Welh, Ihrgo & Co., 
3 Nev. 82; Carlyon v. Lannan, 4. Nev. 156; Bowher v. Good- 
vmiy 7 Nev. 135. It dissents from the letter of a few Amer- 
ican and English decisions — the former in their incipiency 
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shown in Suydam v. Jenkins to have been ill founded, while 
the latter are equally so. With the spirit and object of all 
authorities — complete indemnity to the injured party — it 
concurs; and it is believed it will prove to be productive of 
equal justice between litigants, giving indemnity while re- 
pressing speculation, enforcing restitution but repudiating 
punishment. 

As the action of the district court was utterly at variance 
with the rule adopted, it follows that the case must be sent 
back. The order and judgment appealed from are reversed 
and cause remanded for a new trial. 



SELDEN HETZEL, Eelator, v. THE BOARD OF COUN- 
TY COMMISSIOKERS OF EUREKA COUNTY. 

Action of GouirrY Gomhissionebs — No Cebtiobabi where no excess of Jubis- 
DicnoN. Where the board of connty commissioners of Eureka County enter- 
tained petitions for the holding of an election, as provided by the act creating 
such county (Stats. 1873, 107, Sec. 3) , and after hearing evidence determined as a 
fact that the requisite number of qualified electors had not petitioned and there- 
upon refused to order an election: Heldt that the action of such board was 
within its jurisdiction, and that therefore certiorari would not He. 

Inquiby upon Cebtiobabi. If a .board of county commissioners regularly pursue 
its authority and act within its jurisdiction, there can be no error in ii» action 
. which can be reviewed upon certiorari. 

This was an original proceeding in the Supreme Court. It 
was institued by the relator suing out a writ of certiorari 
requiring the clerk of the board of county commissioners of 
Eureka County to certify up the proceedings of said board 
in reference to certain petitions which had been presented 
to it for calling an election of county officers as provided in 
the act creating Eureka County. (Stats. 1873, 107, Sec. 3). 
These petitions were the sume to which reference is made in 
the case of State ex rel. Het'nd v. Commissioners of Ewreka 
County y reported ante, 309. It appears from the record and 
return of the clerk that after the mandamus which was ap- 
plied for in that case had been refused, the board of county 
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commissioners proceeded to take further action upon the 
petitions presented; that it heard evidence in reference to 
the qualifications as electors of the signers thereof; that it 
determined as a board that the requisite number (five hund- 
red) qualified electors had not signed, and that it thereupon 
refused to order an election. 

Sdden Hetzel, for Belator. 

I. The proceeding by certiorari is the proper and only 
remedy of petitioner. Burrill's L. Die. Art. Certioraji; 
Stone V. Mayor, etc,, of New York, 25 Wend. 157; People y. Sti- 
pervisors of Et Dorado, 8 Cal. 58; State ex ret. Hetzel v. Com- 
missioners of Eureka Couniy, ante, 309; 1 U. S. Digest, Title, 
Certiorari. 

n. The petitions presented were sujBSicient and the board 
of county commissioners should in response to them have 
ordered the election. The provision for such election was 
fully in accord with the spirit of our State fundamental law 
and with the genius of our republican institutions. In view 
of the premises the court should so modify the proceedings 
of the board as to require the calling of an election in re- 
sponse to the petitions on file and the performance of any and 
all other acts necessary to secure such election in accordance 
with the prayer of the petition herein. 

G. W. Baker, with Hupp, HiUhmse & Harrow, for Re- 
spondents. 

I. The inquiry on the present proceeding can not be 
pursued beyond an examination of jurisdictional facts. See 
State ex ret. Mason v. County Commissioners of Ormsby County, 
7 Nev. 392; and State ex rel. Fall v. County Commissioners of 
Humboldt County, 6 Nev. 100. That the board had jurisdic- 
tion to act in the premises and that its acts partake of 
judicial character in determinimg whether or not a sufficient 
number of qualified electors had actually petitioned said 
board to call an election, is placed beyond controversy by the 
former decision of this Court upon the application on the 
part of relator for a mandamus. See ante, 309. 
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n. It appears from the return that from the evidence 
before it the board arrived at the conclusion that five hun- 
dred qualified electors of Eureka County had not petitioned 
for such election to be held. How can this court determine 
whether that conclusion was not justified by the evidence ? 
The oral testimony received by the board is not embraced 
in the record returned by the clerk, as it is not a matter of 
record in his office and not necessary to be presented in the 
minutes of the proceedings of the board (Central Pacific B. 
B. Co. V. Board of Eqvxdmdwn of Ploucer County, 32 Cal. 
582) ; and without all the evidence before it this court is un- 
able to arrive at any conclusion. But enough appears to 
show that the action of the commissioners in refusing to 
order said election was not in excess of their jurisdiction, 
and that such refusal was based upon the fact that the evi- 
dence of citizenship on the part of petitioners was not suffi- 
cient to justify them in making the order for such election. 

By the Court, Hawley, J. : 

In the act creating the County of Eureka, it is made the 
duty of the board of county commissioners to call an elec- 
tion to fill the various county offices on the first Monday in 
August, 1873, ''provided J that five hundred or more of the 
qualified electors of the County of Eureka shall, on or be- 
fore the first Monday in July, A. d. eighteen hundred and 
seventy-three, petition the board of county commissioners to 
order an election for county officers." Stats. 1873, 107, Sec. 3. 

From the record before us, it appears that petitions con- 
taining over five hundred names were presented praying 
the board to order such election. It also appears that evi- 
dence was introduced before the board upon the question 
whether or not the petitioners were qualified electors of 
Eureka County. After thef admission of evidence the com- 
missioners find as a fact "that there is not now or never 
has been a petition or number of petitions before us contain- 
ing the names of five hundred qualified electors of Eureka 

; 24 
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County asking for an election to be held." Tliis finding is 
conclusive of the case and renders it mmecessary to examine 
the other points raised by counsel. 

The writ of certiorari " shall be granted in all cases when 
an inferior tribunal, board or officer exercising judicial func- 
tions has exceeded the jurisdiction of such tribunal, board 
or officer," * * * Stats. 1869, 263, Sec. 436. "There- 
view upon this writ shall not be extended further than to 
determine whether the inferior tribunal, board or officer has 
regularly pursued the authority of such tribunal, board or 
officer." Stats. 1869, 264, Sec. 442. 

It was within the jurisdiction of the board to act upon the 
petitions and determine from the evidence before it whether 
or not the petitioners were " qualified electors of Eureka 
County." State ex rd. Hetzd v. Commissioners, ante, 309. 
' 'Whether its action was founded upon strictly legal or sufficient 
evidence, is not within the province of this court to inquire 
upon certiorari.'^ Fall v. The County Commissioners of Hum- 
holdt County, 6 Nev. 103. 

The board of county commissioners having regularly pur- 
sued its authority and acted within its jurisdiction, it fol- 
lows that there was no error in its action. MaynardY. Bailey, 
2 Nev. 314; State ex rd. Mason v. Commissioners of Orm£by 
County, 7 Nev. 398; Coulter v. Stark, 7 Cal. 245; Comstocky. 
Clemens, 19 Cal. 80; People v. Dwindle, 29 Cal. 635; PeopU 
V. Johnson, 30 Cal. 101; People v. ElUns, 40 Cal. 647. 

The writ must therefore be dismissed. It is so ordered. 
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ABANDONMENT. 

Conveyance bt Abandoned Wife— Husband must Join. See Peed, 6. 

Bight of Mabkted Woman to Gontbaot in Oase of Abandonment. See 
Husband and Wife, 1. 

ACCIDENT. 



1. No Action fob Accident in Pboseoution of Lawful Act. If, in the prosecu- 
tion of a lawful act, an accident, which is purely an accident, arises, no action 
can be maintained for an injury resulting therefrom. WaHsh. v. Virginia and 
Trochee B. B, Co., 110. 



ACTION. 

No Action fob Accident in Pbosecution of Lawful Act. See Accident, 1. 

Action on Judgment Pending Appeal, whebb no Stay. See Appeal, 1. 

Action by Assignee of Mechanics' Liens. See Assignment, 1. 

Action on Indemnity Bond against '* Liability." See Bond, 3. 

Action Against County in Otheb Judicial Distbiot. See Counties, 1. 

Action fob Specific Pebfobmance— Pbeyious Demand a Matteb of Costs. 
See Demand, 1. 

Action Against Bailboad fob Negligence in Killing Cattle— Bubden of 
Pboof. See Eyidence, 4. 
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AcmoK ON Indemiott Bond Against Liabilitt, What to be Shown. See 
Eyidenoe, 5. 

JbsiSDioTioN of Action of Foboible Entby and Detaineb. See Fobcible 
Entby and Detainee, 1. 

Bight of Mabbied Woman to Maintain Sttit in Case of Abandonuent. 
See Husband and Wife, 1. 

AcnoN fob Bent by Pabty otheb than Lessob— Intebpleadeb. See Inteb- 

PLEADEB, 1. 

Action fob Bent — Lessee Cannot Deny Lessob's Title. See LandijOBD 
AND Tenant, 1. 

Action by Fobeign Administbatob on Fobeign Judgment. See Pabties, 1. 

AcmoN NOT Maintainable by Mabbied Woman Plaintiff without Pbofeb 
Ayebments. See Pleading, 9. 

Equitable Ghabacteb of Action not Destboyed by Answeb Denying Title. 
See Pleading, 12. 



AFFTDAVrr. 

Affidatit Used Below not Noticed on Appeal Unless Made Pabt of 
Becobd. See Appeal, 8. 



AGENCY. 



1. Batification of Act of Unauthobized Agent. If a principal, npon a full 
knowledge of all the circnmstances, deliberately ratify the act of an nnanthor- 
ized agent, he will be bonnd thereby as fully as if the agent had been expressly 
authorized to do the act. Clarke y. Lyon County, 181. 

Allowance by County of Fees of "Extba Counsel," when Batification 
OF Unauthobizes Employment. See Counties, 2. 

PowEB OF County Commissionebs to Employ Extba Counsel. See County 
Commissionebs, 1. 

New Pbomise undeb Statute of Limitations to be made to some one 
Authobized. See Limitations, 2, 3. 

Mining Stock Tbansactions — Bboeebs need not Deliyeb Identical Stock 
PuBCHASED. See Mining, 9. 
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AMENDMENTS. 

1. TECHNiCAii Defects of Pleading— Oppqbtttnitt to Amend to be Affobded — 
Spntrr of the Code. When a pleading contams a defeotive statement of a 
cause of action, as distinguished from a statement of a defeotiye cause of action, 
the defect, if relied on by the opposite party, should be pointed out by demur- 
rer so as to afford an opportunity to amend— neither the spirit of the code nor 
properly speaMng its practice allowing a substantial right to be cut off by a 
mere technical judgment without giving such an opportunity. Treadioay v. 
wader, 91. 

2. Amendment of Jttdgment of Sitpbeme Coxtbt. A judgment rendered at a pre- 
Tious term of the Supreme Court can only be amended upon something appear- 
ing in the original record. Peacock y. Leonard, on Motion, 247. 

3. Amendment, after Fiung, of Bill of Exceptions in Gbdonal Case. Where 
upon sentence for murder at a term subsequent to that of conviction and after 
the time for settling and filing a bill of exceptions had expired, defendant was 
allowed to amend his bill : Held, that the court had an unquestionable right to 
allow such amendment. State y. Pierce, 291. 



Amended Complaint Entibelt Sttpebsedes Obiginal. See Pleading, 2. 



ANIMALS. 

Action Against Bailboad fob Negligence in Killing Cattle— Bttbden of 
Pboof. See Evidenoe, 4. 

CoNSTBUonoN OF Bailboad Law as to Fences. See Fences, 1. 

Liability of Bailboad fob Killing Domestic Animals. See Negligence, 
1,2. 

Bailboad, when Liable fob Killing Stbating Cattle. See Bailboads, 6. 



APPEAL. 

1. Action on Judgment Pending Appeal not Opebative as Stay. Li an appeal 
from a money judgment in a district court, where the only undertaking on 
appeal is for costs, there is no such vacation or suspension of the judgment as to 
prevent its being sued on in a foreign state during the pendency of such appeal. 
Bogert v. Hatch, 85. * 

2. Objection of Insufficient Evidence. An objection that the evidence is insuflS- 
cient to warrant a judgment, cannot be maintained where there is substantial testi- 
mony for its support. Blackie v. Cooney, 41. 
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8. Pbesitmftions IN FAvoB OF Obdeb GBAimNa New Tbial. In fayor of an order 
of a nisi pHus Jndge, setting aside a yerdict as against eyidenoe and granting a 
new trial, the appellate coort will assume eyery fact for which the court below 
finds a dear preponderance of eyidenoe and which the appellate court can not 
find a dear preponderance against. PhiOpotts y. Blasdel, 61. 

4. Jin>OMEirT TO be Atfibiied upon NBOLEorr to Abgtib Appeal. If a motion 
for new trial is not argued and on appeal no attention giyen to the case by 
appellant, the judgment will be afi&rmed without examination of the record. 
FuUon y. Day, 80. 

6. Appeal fbom Obdeb Gbantino New Tblll— Sttfficienct of EyiDENCE. The 
rule not to disturb the action of the court below as contrary to eyidenoe where 
there is a conflict of eyidenoe, applies to an appeal from an order granting a new 
trial for insuffidency of eyidenoe. Worthing y. OuUSt 118. 

6. OoNFLioTmo EymsNGB. The rule that the Supreme Court will not consider the 
weight of conflicting eyidence has been so often reiterated as to become some- 
what monotonous. McQoy y. Baieman, 126. 

7. Appeal fbom Obdeb Befusing to Set Aside Judomeiit. The propriety of an 
order refusing to set aside a judgment can not be considered, if such order be not 
appealed from within the time prescribed by the statute. Winter y. Winter , 129. 

8. Appeal— Papebs NOT Noticed UNLESS Pabt of Beoobd. The Supreme Court will 
not, on appeal in a criminal case, notice an affidayit made in the court below, 
unless it be embodied in a bill of exceptions or a statement properly certified. 
State Y, Baker, 1^. 

9. Appeal fbom Judgment upon BEMrmTUB not Entebtained. Where the Su- 
preme Court on appeal reyersed a judgment for plaintiff and ordered judgment 
for defendant ; and the court bdow upon the filing of the remittitur entered 
judgment for defendant in strict compliance therewith : Edd, that an appeal 
from the latter judgment would not be entertained. Vansiclde y. Eaines, 164. 

10. Notice of Appeal must be Filed befobe Copt SEByED. To render an appeal 
effectual the filing of the notice of appeal must precede or be cotemporaneous 
with the seryice of the copy : otherwise that which purports to be a copy fails as 
such for want of an original to support it. Lyon Oounty y. Washoe County, 177. 

11. Supbeme Coubt Decisions — Implied Adjudication of Question of Jubisdic- 
TioN. Where among other objections properly raised and argued on appeal from 
a judgment, it was urged that the court bdow had no jurisdiction, which ques- 
tion howeyer the Supreme Court did not specially notice but decided the appeal 
on other points and remanded the case for a new trial : Held, that as the question 
of jurisdiction was prdiminary in its character and the reyersal had been placed 
upon other grounds, the action of the Supreme Court amounted to an adjudica> 
tion that the objection to the jurisdiction was untenable. Clarke y. Lyon Cownty, 
181. 

12. Objections not Considebed when not Pbopebly Pbesented. The Supreme 
Court will not consider an objection to a judgment against a county, based on 
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the ground that the claim had not been presented to the oonnty auditor for allow- 
ance or rejection, if such objection does not appear to have been made in the 
court below and is not set fortti in the assignment of errors on appeal. Clarke y . 
Lyon County, 181. 

13. BEYEBSAii OF OoNYicmoN FOB Want OF GoKPETENT EVIDENCE. If there is no 
competent eyidenoe to snstain a yerdict of oonyiction, the judgment, on the point 
being properly presented, will be reyersed. State y. Ah Tom, 218. 

14. iBBEiiEyANT Testzmont— No Bevebsal whebb no Pbbjudice. Irreleyant testi- 
mony should be excluded, but its admission will not yitiate a judgment of con- 
yiction if it appears that it could not haye prejudiced the defendant. StaU y. 
Berryman, 262. 



JuDOMEirr ON Appeal fbom Justice fob Foboible Entbt Annulled. See 
Gebtiobabi, 1. 

No Cebtiobabi whebe Appeal. See Cebtiobabi, 4. 

Pboceedinos on Cebtiobabi of Appellate Natube. See Cebtiobabi, 5. 

CBnaNAL Law— Chaboe not Pabt of Beoobd. See Chaboe, 8, 5. 

Pbesuhption in FAyoB of Instbuotions whebe Evidence not Appealed. 
See Chabge, 4. 

Objection on Appeal to Cost Bill. See Costs, 1. 

Clebk'8 Minutes of Pebemptobt Challenges not Pabt of Beoobd on 
Appeal. See Cbiminal Law, 8. 

Appeal fbom Obdeb Sustaining Deicubbeb to Indictment— Becobd, how 
Made. See Cbiminal Law, 17. 

In Ejectment on Pbiob Possession, such Possession must be Shown. See 
Ejectment, 8. 

JuBisDicnoN of Distbict Coubt on Appeal fbom Justice's Coubt. See 
jubisdiction, 1, 8. 

Question of Weight of Evidence— Diffebence between New Tbial 
Motion and Appeal. See New Tbial, 2. 

Wbit of Bestitdtion, when issued bt Supbeme Coxtbt. See Pbactice, 2. 
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APPOINTMENT. 

Liability on Official Bond of Appointed Distbiot Attobney. See Bond, 1. 

Tebm of Distbict Attobney Holding by Appointment. See Distbict 
AttobneY) 1. 

Appointment not to Intebfebe with Begxtlab Tebm of Offioebs Elected. 
See Offices and Officebs, 1. 



ASSAULT. 

Assault with Deadly Weapon, etc., Inolxtded in "Assault with Intent 
TO MuBDEB." See Cbiminal Law, 18. 

Indictment fob Felonious Assault— Non-Essentials. See Indictment, 6. 

ASSESSOE. 

"Value" Swobn before Assessob not Evidence of Value on Condemna- 
tion. See Eminent Domain, 4. 

Omission of Dollab-Mabe in Tax Assessment Boll. See Taxes, 2. 

Sufficiency of Delinqxtent Tax Assessment Boll. See Taxes, 3. 

Object of Notice by Assessob of Unpaid Taxes on Mines. See Taxes, 5. 

ASSIGNMENT. 



1. Assignment op Mechanics* Liens fob Pubpose of Suit. Where yarions holders 
of mechanics' UenB assigned to one upon an understanding that he was to bring 
Bxiit in his own name, each assignor to bear his proportion of the expense incor- 
red and to share pro rata in the amount realized: Held, that a suit by snch 
assignee on all the Hens might be maintained. Skyrme v. Occidental JdUl and M. 
Co., 219. 

2. No PabticulabWobdsNecessaby TO Assignment. No particular words are neces- 
sary to constitate an assignment of a debt; it is sufficient if the intent of the 
parties to eflfect an assignment be clearly established. Skyrme v. Occidental Iftfl 
and M. a>.,219. 
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3. AssiaNMENTAFTEBSurrBBouaHTBY AssiONZE. Where mechanicB* liens had been 
assigned and snitbronght on them in the name of the assignee, and afterwards 
new and more formal assignments were made : Held, that the latter were irrel- 
eyant as evidence in the case, but that their admission was immaterial error, not 
affecting the decree. Skyrme y. Occidental MW. and M. Co., 219. 



WoBDS Used m Assignmeitt of Mechanic's Lien. See Mechanic's Lien, 2. 

What is Mechanic's Lien to be Asbiqned. See Mechanic's Lien, 3. 

Effect of Taking and Assigning Note upon Mechanic's Lien. See Me 
CHANio's Lien, 7. 

Tboveb fob Mining Stock against Assignees' fob Benefit of Gbeditobs. 
See Mines, 8. 



ATTACHMENT. 

1. Attachment Suit— Obdeb upon Defendant to Deuyeb up Stock. Where a 

* 

defendant in an attachment suit was examined nnder section 131 of the Practice 
Act; and on its appearing that his only property subject to attachment consisted 
of mining stock which he had upon his person, the district judge ordered it 
to be delivered to the sheriff, to be held subject to the result of the suit: Held, 
that such order was not in excess of the jurisdiction of the district judge. Bivins 
V. Harris, 163. , 

2. CoNSTBUCTioN OF Pbactice Act, Sec. 131— Extent OF "Examination." The 
examination of the defendant, provided for in section 131 of the Practice Act, 
contemplates the examination of the defendant not only as a witness in a pro- 
ceeding against a garnishee but in a direct proceeding against himself; and it 
authorizes a discovery of property concealed upon his own person and an appli- 
cation of it to his just debts. Bivins v. Harris, 153. 



ATTOENEY. 

Allowance by County of Pees of "Extba Counsel," when Ratification 
OF Unauthobized Employment. See Counties, 2. 

PowEB OF County Commibsionebs to employ Extba Counsel. See County 

COMMISSIONEBS, 1. 

V 

Closing Abgument in Capital Cases. See Cbiminal Law, 12. 

CONVEBSATION OF AtTOBNEY WITH JUBOB, WHEN NOT PbEJUDICIAL. See JUBY, 2. 

Attobney sending fob Medicine fob Jubob will not vitiate Vebdict. See 

JUBY, 3. 
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BOND. 

1. Liability on OFPioiAii Bond of Appointed Disteiot Attobney. The sure- 
ties on the official hond of a person appointed to fill a vacancy in the office of 
district attorney, conditioned for faithful performance during incumbency, are 
liable for a breach at any time while such person fills the vacancy and until his 
successor is qualified. State v. Wells, 105. 

2. Liability on Official Bond of "De Facto" Offioeb. The sureties on the 
official bond of a district attorney, conditioned for faithful performance during 
incumbency, are liable for his defalcations, though he hold office only de facto, 
and not de Jure. State v. Wells, 105. 

3. Indemnity Bond against " Liability." To authorize a recovery upon a mere 
bond of indemnity, that is, a bond against damages, actual damage must be 
shown; but if the indemnity be not only against actual damage or expense but 
also against any liaMlUy for such damage or expense, a right of action is com- 
plete when the obligee becomes legally liable for damages. Jones v. ChUds, 121. 



Action of Indemnity Bond against Liability, what to be shown. See 
Evidence, 6. 

Gold Com Judgment fob Liability on Indemnity Bond. See CtoLD Coin, 1. 



BEEDGES. 

[See BoADS and Bbidges.] 

BEOKEBS. 

Mining Stock Tbanbaotions— Bbokbbs need not Deliveb Identigal Stock 
Pubohased. See Mines, 9. 

CASES AFFIRMED. 

Yibginia and Tbuckee B. B. Co. v, Elliott, 6 Key. 358, Affibmed as a Fi- 
nality. See Eminent Domain, 10. * 

Contbaot between Pbe-emftionebs— Bose V, Tbeadway, 4 Key. 455, Affibmed 
AS Finality. See Land, 1. 

CASE OVEEEULED. 

1. Bhebman v. Dilley, 3 Nev. 21, Obitigized. The opinion expressed in Sherman 
V. DiBey, 8 Nev. 21, that a judgment cannot be pleaded in bar or operate by 
way of estoppel while the case is pending on appeal, is rather dictum ihxn 
decision. Rogers v. Raich, 35. 



INDEX. 371 



OEETTPIOATE. 

DEPOsmoKS— Oebtificate of CoMMissioinsB TO mB OWN Official Ghabao- 
TEB. Bee Depositions, 2. 

GlCBTIFICATE TO DEPOSITION TAKEN OTTT OF StATE* WHAT TO CONTAIN.' Sde 

Depositionb, 8. 



OERTIORABI. 

1. Judouent on Appeal fbou Justice fob Forcible Entby Annulled. As a 
justice of the peace has no jurisdiction of an action of forcible entry, a district 
court has no jnrisdiction thereof on appeal ; and its proceedings and judgment to 
the contrary will be annnlled on certiorari. Peacock v. Leonardt 84. 

2. Judokent Boll in Cebtiobabi Gases. In certiorari cases the judgment roll is 
preserved in the court granting the writ, as in a court of original jurisdiction in 
an ordinary action, and a copy only of the judgment is sent to the inferior 
tribunal. Leonard y. Peacockt 157. 

8. Cebtiobabi— No AFFiBMATiyE Action afteb PsocEEDiNas Annulled. If pro- 
ceedings of an inferior court are annulled on certiorari, there is no further posi- 
tive or affirmative action to be taken by the inferior tribunal. Leonard y. 
Peacock, 167. 

4. No Cebtiobabi whebe Appeal. Certiorari does not lie where there is an appeal . 

Leonard v. Peacock, 167. 

5. PBocEEDiNas ON Gebtiobabi of Appellate Natube. Proceedings upon certi- 
orari for the review of the action of an inferior tribunal are of appellate nature , 
though not pursued in the ordinary and technical form of appeal. Peacock v. 
Leonard, on Motion, 247. 

6. Inquiby upon Cebtiobabi. If a board of county commissioners regularly pursue 
its authority and act within its jurisdiction, there can be no error in its action 
which can be reviewed upon certiorari, Hetzd v. Mtreka County Oommisaion- 
ers, 869. 



No Cebtiobabi whebe no Excess of Jubisdiotion. See County Cohdos- 

SI0NEB8, 8. 

pbooeedmas of distbict coubt without jubisdiotion uttebly void. soo 
Jubisdiotion, 2. 



CHALLENGE. 

Glebe's Minutes of Pebemptoby Ohallenoes not pabt of Beoobd. See 
Gbhonal Law, 8. 
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GHABGE. 

1. Inbtbuction on Point not in Evidence pbopeblt Befused. An instmction, 
based npon an assninption of fact not Busiained by any proof whatever, is prop- 
erly refused ; for the reason that no instruction can be properly given when 
there is no evidence to point or sustain it. FuUon v. Day, 80. 

2. Instbuction not to Gonsideb Excluded Evidence. An instruction warning 
the jury against the consideration of evidence, which has been offered but prop- 
erly excluded, is perfectly proper. McCoy v. Batemarif 126. 

8. Obiminal Law— Ghaboe not Pabt of Becobd. A charge given by the court of 
its own motion in a criminal case is not a part of the record, and can only be 
brought up on appeal by bill of exceptions. State v. ForsTia, 137. 

4. Pbesumption in Favob op Instetjotions, whebe Evidence not Appeai«ed. 
Where the evidence in a criminal case is not taken up on appeal, an instruction 
will be presumed to have been warranted by and applicable to the proofs, unless 
appellant shows that it could not under any state of proof have been correct 
State V. Forsha, 137. 

5. Goxjbt's Own Ghabge in Gbiminal Gase not Deemed Excepted to. The charge 
given by a court on its own motion in a criminal case cannot be considered on 
appeal, unless it be properly carried up by bUl of exceptions. State v. Bttms, 251. 

6. Instbuction Must Apply to Gase Made by Evidenoe. Though an instruction 
asked by defendant in a criminal case and refused be good law, yet, if on appeal 
no evidenoe be carried up, the presumption will obtain that there was no evi- 
dence on which to base it and that its refusal was correct. State v. Fierce^ 291. 

7. BiOHT OF GouBT TO GivE Instbuotions in Gbiminal Gases on its own Mo- 
tion. That a court has a right to give instructions to the jury in a criminal case 
of its own motion, there can be no possible question. State v. Fierce, 291. 

r..-«r CoNSTBUOTiON OP Gbiminal Pbaotice Act, Secs. 426 AND 450, AS TO Ghaboeb. 
See Gbiminal Law, 1, 8. 

GouBT May Instbuct Juby in Gbiminal Gase on its own Motion. See Gbim- 
inal Law, 9. 

COMMISSIONEES. 

GoMMissiONEBS OP AppBAisAL. See Eminent Domain. 

GoMMissioNEBS OF GouNTY. See Gounty Gommissionebs, 1. 

GOMMISSIONEBS TO TAKE TESTIMONY OUT OP StATE. See DePOSITIONB, 1. 

CONDEMNATION. 

[See Eminent Domain.] 
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coNSTrrunoN. 

1. CoNSTBuonoN OF Constitution, Abt. IY, Begs. 20 and 21. Sections 20 and 
21 of article lY of the constitution were intended to prohibit the legislature 
from passing any local or special law in any of the cases enumerated in section 
20 and in all other cases where a general law would be applicable — that is, 
adapted to the wants of the people, suitable to the just purposes of legislation 
or to effect the object sought to be accomplished. Evans y. Job, 322. 

2. Constitutional Prohibition against Local and Speoial Legislation. The 
constitutional provisions prohibiting local and special legislation (Const. Art. lY, 
Sees. 20 and 21) recognize the fact that cases would arise in the ordinary course 
of legislation requiring local or special laws to be passed— cases where a general 
law might be applicable to the general subject but not applicable to the particu- 
lar case. Evani y. Job, 322. 

3. When General Laws should be Deemed "Applicable." A general law should 
always be construed to be ''applicable" in the constitutional sense, where the 
entire people of the State haye an interest in the subject, such as regulating inter- 
est, the statutes of frauds and limitations, etc. ; but where only a portion of the 
people are affected, as in locating a county seat, it will depend upon the facts and 
circumstances of each particular case whether such a law would be applicable. 
Evans y. Job, 322. 



Statute Unconstitutional in Part. See Construction, 8. 

Act for Bem oval of Humboldt County Seat Constitutional. See County 
Seats, 1. 

Meaning of "Just Compensation" in Constitution. See Definitions, 1. 

Jurisdiction of Forcible Entry, etc., under Constitution. See Forcible 
Entry and Detainer, 1. 

No Offense of "Unlawful" as Distinct from "Forcible Entry." See 
Forcible Entry and Detainer, 3. 

Jurisdiction of District Court on Appeal from Justice Final. See 
Jurisdiction, 3. 

No Strict Bight to Jury Trial in Equity Case. See Jury, 5. 

Presumption of Constitutionality of Local or Special Law. See Pre- 
sumptions, 2. 



. OONSTRUOTION. 

1. Legislatiye Intent of Act to Tax Net Proceeds of Mines. Li the passage 
of the act of February 28, 1871, for the taxation of the net proceeds of mines, 
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(Btats. 1871, 87) the legislatiYe intent obyioasly was, first, to tax the gross yield 
less the actual cost; and, second, to limit a maximnm, beyond which not even 
actual cost should be deducted : in other words, to exempt only the actual xxMi, 
proTided it did not exceed sixty per cent, of the gross yield in case of ores 
worked by wet process, and sixty per cent., together with fifteen dollars per icm, 
in case of ores worked by dry process. State t. Eureka Consolidated M, Oo., 15. 

2. Statute op Two Constbuctioks. When the language of a statute' admits of two 
constructions, one of which would render it constitutional and valid and the 
other unconstitutional and void, that construction should be adopted which will 
save it. Virginia and Truckee B, B, Co, t. Henry, 165. 

3. Oonstbuotion of Meohanios' Lien Laws. The new mechanics' lien law of 1871 
(Stats. 1871, 123) , which took effect simultaneonsly with the repeal of all former 
acts on the subject, was intended as a substitute therefor ; but instead of entirely 
abrogating and annulling such prior laws it had*the effect of continning them in 
force so far as existing rights thereunder were concerned. Skyrme v. Occidental 
MiU and M, Co,, 219. 

4. Statutoby GoNSTBuanoN— Plain Object of Law. Where the object of the 
legislature is plain and the language unequivocal, effect should be given to the 
intent of the law-makers. FUch v. Elko Cowntyy 271. 

5. New Statutes Apply to New Gases. New statutes apply only to new cases, 
unless the contrary expressly appears. FiJtch v. EQco County, 271. 

6. Admissio XTnius Exclusio Altebius. The provision of the act of March 8, 1865, 
in reference to the construction of toll-roads that " all franchises granted for 
toU-roads by the first legislature of this State may be located under the provis- 
ions of this act " (Stats. 1864^-5, 254, Sec. 9) , excludes the location thereunder of 
franchises granted by any other legislature. State ex rel, Boardman v. Lake, 
276. 

7. Gonstbuotion of Statute Adopted fbom Ajkotheb State. When a statute has 
received a judicial construction and is afterwards adopted by another state, the 
construction as well as the terms of the statute will be deemed adopted. Staie v. 
Bobey, 812. 

8. Statute Good in Pabt and Bad in Pabt. If, when an unconstitutional portion 
of a statute is stricken out, that which remains is complete in itself and capable 
of being executed wholly independent of that which was rejected, it must be sus- 
taiaed. Eoans v. Job, 322. 

9. DooTBiNE OF Stabe Deoisis. It is an almost universal rule in construing stat- 
utes and constitutions to adhere to former decisions. Evans v. Job, 322. 



Gonstbuotion of Pbaotige Act, Sec. 131— Extent of "Examination." Bee 
Attachment, 2. 

Gonstbuotion of GoNSTrrurioN, Abt. IV., Seos. 20 and 21. See OoNBrrro- 

TION, 1. 
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CoNSTiTunoNAii PfiOHiBmoN Against Local and Special Legislation. Bee 

GONBTITDnON, 2, 3. 

Stattttoby Pbotisionb as TO Time and Place of Holding Goubt. See 

GOTTBTS AND JUDOES, 1, 2. 

Statutoby Contbaot ov Dedication by Acceptance of F&anchibe. See Ded- 
ication, 1. 

GoNSTBUCTioN OF QuTTCLAiH Deed OF PuBuc Land. See Deed, 1. 

GONSTBTJOnON OF DeED OF LAND AND "AL0O PBIOB BiGHT TO USE" WaTEB. 

See Deed, 6. 
GoNSTBucTiON OF Bailboad Law AS TO FENCES. See Fences, 1. 
Effect of New Law on Old Mechanic's Lien. See Mechanic's Lien, 4. 
Mechanic's Lien Law to be Libebally Gonstbued. See Mechanic's Lien, 8. 



CONTRACTS. 

Statutoby Gontbact of Dedication by Acceptance of Fbanchise. See Ded- 
ication, 1. 

Action fob Specific Pebfobuance— Pbeyious Demand a Matteb of Gosts. 
See Demand, 1. 

Bight of Mabbtrd Woman to Gontbact in Oase of Abandonment. See 
Husband and Wife, 1. 

GoNTBACis between Pbe-emptionebs. Se^LAND, 1. 

Mechanic's Lien fob Wobe done xtndeb yabiottb Gontbaots. See Mines, 7. 

Mining Stock Tbansactions— Bbokebs Need not deliyeb Identical Stock 
PuBOHASED. See Mines, 9. 



CONVERSION. 
Measube of Damages on Gonyebsion of Mining Stock. See Damages, 4, 6. 

COSTS. 

1. Objection on Appeal to Gost-Bill. An objection to a bill of costs can not 
be maintained on appeal, when the bill is not properly made a part of the record 
on appeal. McFadden y. EUsioorth MUB, and Jf. Gb., 67. 
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2. Costs in Equity — Specific Pebfobmange Cases. Costs in eqnity are in the dis- 
cretion of the court ; and if a plaintiff unreasonably enforce an eqoitable right, 
depriving defendant of an opportunity to satisfy the claim made against him 
without suit, the relief may be granted without costs or plaintiff may be com- 
pelled to* pay defendant's costs. Wetland y. Htiber, 203. 

Action fob Specifio Pebfobmanoe — Pbeyious Demand a Matteb of Costs. 
Bee Demand, 1. 



COUNTIES. 

1. Action against County in otheb Judicial Distbict. The statute prescribing 
the maimer of commencing an action against a county and providing that it 
" may be commenced in the district court of the judicial district embracing said 
county," (Stats. 1864, 45) does not prevent the bringing of such an action in 
another judicial district, subject to the right of defendant to a change of venue. 
Clarke v. Lyon County, 181. 

2. Allowance by County of Fees of " Extba Counsel," when Ratification of 
Unauthobized Employment. Where Clarke & Wells, having performed l^al 
services for Lyon County under an unauthorized employment by the district 
attorney In a suit pending against it, presented their bill of $5000 therefor to 
the county commissioners; and it appeared that such commissioners with a 
knowledge*of all the material facts and after full discussion upon the merits 
deliberately recognized the performance of the services for the couniy and 
allowed $400 as a fair compensation therefor : Held, that such action amounted 
to a ratification of the unauthorized employment by the district attorney, and 
that by such ratification the county became bound to pay what the services were 
reasonably worth. Clarke v. Lyon County, 181. 



Abpobtation of Stolen Goods into anotheb County an Offense Thebein. 
See Cbiminal Law, 4, 5. 

Shebifp*8 Fees in Delinquent Tax Suits, when Payable by County. See 
Shebiff, 1. 

Delinquent Tax Suits — When Fees Payable by County. See Taxes, 7. 



COUNTY COMMISSIONERS. 

1. Poweb of County Oommissionebs to Employ Extba Counsel. The statute 
creating boards of ■ county commissioners, in authorizing them "to control the 
prosecution and defense of all suits to which the county is a party," (Stats. 
1864-5, 257, Sec. 8) confers upon them the power to employ counsel in such suits 
other than the district attorney, and as a consequence to ratify the act of an un- 
authorized agent in employing such counsel. Clarke v. Lyon Couniy, 181. 

2. Obqanization of Eubeka County— Election fob County Offioebs. Under 
section 3 of the act for the organization of Eureka County (Stats. 1873, 107) : 
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Eeld, that before an election for oonnty officers oonld be ordered, it had to be 
ascertained that Ave hundred persons had petitioned therefor, and that such peti- 
tioners were qualified electors— which facts had to be determined by the county 
commissioners acting judicially. State ex rel, RetzeH v. Eureka OourUy C&mmis- 
gionerSf 309. 

3. AcnoN OF GouNTT Gommissionebs— No Oebtiobasi where no excess of Jubis- 
DicnoN. Where the board of county commissioners of Eureka County enter- 
tained petitions for the holding of an election, as proTided by the act creating 
such county (Stats. 1878, 107, Sec. 8) , and after hearing eyidenoe determined as a 
fact that the requisite number of qualified electors had not petitioned and there- 
upon refused to order an election : Held, that the action of such board was 
within its jurisdiction, and that therefore certiorari would not lie. Heizel v. 
Eureka County Commissioners^ 859. 



iNQuntY UPON Cebtiosabi of Pboceedinos of County Commissionebs. Bee 
Cebtiobabi, 6. 

Deunquent Tax Surra Obdebed bt Gomkissionsbs— Fees. See Taxes, 7. 



COUNTY SEATS. 

1. Act fob Bexotaij of County Seat of Humboli>t County not XTnoonbti- 
TunoNAL. The act of 1873 to remove the county seat of Humboldt County 
from Unionville to Winnemucoa (Stats. 1873, 69) is not in violation of sections 
20 and 21 of article lY of the constitution. Eoans t. Job, 322. 



COURTS AND JUDGES. 

1. Provision to Prevent Loss of Tebh. The purpose of section 52 of the act con- 
cerning courts and providing for adjournments (Stats. 1869. 136) is to prevent 
the loss of a term in case of the failure of the judge to attend on the first day of 
the term. State v. JRobertSt 239. 

2. Tike and Plaoe of Holdinq CouElts— Certainty. The intention of the legisla- 
ture in prescribing the times for the commencement and the place for holding 
the terms of the district court is to attain certainly. State v. BobertSf 239. 



Jxtdoment on Appeal fbou Justice fob Fobcible Entby Annulled. See 
Cebtiobabi, 1. 

Invalid Conviction except at Legal Tebm of Coubt. See Cbiminal Law, 7. 

JUBISDICTION OF DiSTBIOT COUBT ON APPEAL FBOM JxTSTIOE'B CoUBT. See 
JUBISDICnON, 1, 8. 

25 
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No liEOAii Tebu of Coubt except at Time Pbesobibed. Bee Jitbisdiotion, 5. 

No "Utah Tebbitobt Judoe" in Nevada Tebbttoby. See Offices and 
Offioebs, 2. 

Wbit of Restitution, when Issued bt Bupbeme Gottbt. See Pbactice, 2. 



COVENANT. 

[See Wabbantt.] 

OEIMINAL LAW. 

1. Gbiminal Pbactice Act, Secs. 426 AND 450. Sections 426 and 450 of the Criminal 
Practice Act, proyiding that written charges presented or asked form part of the 
record, do not apply to a charge giyen by the conrt of its own motion — snch 
charge not being presented or asked. State y. Forsha, 137. 

2. Cbdonal Pbactice— TmE of Settlement of Bill of Exceptions. Section 
423 of the Onminal Practice Act, requiring bills of exception to besettied, signed 
and filed within ten days after trial, is directory ; but if not so settied and signed 
within the time prescribed, some reasonable excuse should be giyen for the delay. 
State y. Baker, 141. 

3. Glebe's Minutes of Pebemptoby Challenges not Pabts of Beoobd. The 
Griminal Practice Act does not require the clerk to make any minutes of per- 
emptory challenges ; and if he does make such minutes, they will not be con- 
sidered as parts of the record or reyiewed on appeal, without a bill of exceptions. 
State y. Baker, 141. 

4. Labceny of Cattle Stolen in one County and DBiyEN to Anotheb— Venue, 
A person charged with larceny of cattie may be indicted and tried for the offense 
in any county through which he droye them, as well as in the counly where they 
were stolen or into which they were driyen. State y. Brovm, 206. 

5. ASPOBTATION OF STOLEN QOODS INTO ANOTHEB COUNTY AN OfFENSE ThEBEIN. A 

person stealing goods in one county and carrying them into other counties is 
considered guilly of the crime and may be indicted and conyicted in any of such 
counties ; because eyery act of the thief in the remoyal of the property and keep- 
ing it from the possession of the owner is, in contemplation of law, an offense. 
State y. Brown, 208. 

6. Cbiminal Law— Declabation of Co-defendant afteb Offense not EymsNCE 
AGAINST Othebs. On a trial of Ah Tom and others for grand larceny, where 
the State was permitted, under objection, to proye the declarations of Ah Tom, 
made seyeral days after the larceny and not in the presence of his co-defendants, 
to the effect that he was innocent but he knew them to be guilty : SM, clearly 
error as against such co-defendants. State y. Ah 2bm, 213. 
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7. No Yalid GoNYionoN except at Legal Tebm of Coubt. Where a person was 
tried and found guilty of crime at a term of the district court, which was not 
authorized by statute : ffeld, that such conyiction was void. State t. Boiberts, 
239. 

8. What Inbtbuotions in Geihinal Oases hust be Excepted to. Sections 886 and 
387 of the Criminal Practice Act refer to two distinct classes of instructionB ; the 
former to those given by the court on its own motion ; the latter to those asked 
by either party ; and it is the latter only which are made by sections 426 and 450 
apart of the record and deemed excepted to. State t. Biams, 261. 

9. GouBT JCAY Instbuot Juby in Gbiminal Gasb on its own Motion. On the trial 
of a criminal case the court has authority to charge the jury on its own motion. 
State Y. Bums, 251. 

10. When Accused Gannot Gomplain of Wbono Name. Where a person was in- 
dicted by the name of Thomas Bums, and on arraignment gave his name as 
Thomas L. Bums, but after conyiction moved for a new trial on the ground, 
supported by afiBdavit, that at the time of his arraignment he was ignorant he 
was improperly named in the indictment and that his true name was Thomas L. 
Byrne : Setd, that he was sufficiently identified and had no good ground of com- 
plaint. State V. Burru, 251. 

11. Labceny of Abticuss Sevebed fbou Fbbehold. The taking and carrying away 
of articles, which formed a part of the freehold, will not constitute a larceny un- 
less an interval of time has elapsed between the acts of severance and asporta- 
tion; but it seems only such an interval is necessary as that the two acts shall 
not constitute one transaction. State v. Berryman, 262. 

12. OLOsrNO Aboument in Gapital Gases. Where the defendant in a capital trial 
was not allowed to close the argument to the jury ; but it appeared that two 
counsel on each side argued the case aAd that they alternated, the prosecution 
having the close : Eeldj no error. State v. Pierce, 291. 

13. Postponement of Sentence in case of Escape — Sentence at Subsequent Tebm. 
Where a defendant after conviction of murder in the second degree escaped and 
could not be produced on the day fixed for sentence, and sentence was thereupon 
postponed until such time as he conld be produced ; and being produced at a 
subsequent term he objected that at the expiration of the former term the court 
lost all jurisdiction of the cause and could not afterwards render any judgment : 
Held, that the objection was frivolous. State v. Pierce, 291. 

14. Time for Sentence. The statutory requirement that a day be fixed for sentence 
is for the benefit of the convicted person; and if he by escape deprives himself 
thereof, he cannot complain of being sentenced at any day of any term of court 
thereafter. State v. Pierce, 291. 

15. Pboof beyond *Beasonable Doubt not Bequibed to Establish Mitioatoby 
GiRCUMSTANCES. Where in a murder case the court instructed to the efiTect that 
if the jury found beyond a reasonable doubt that deceased inflicted upon defend- 
ant a serious and highly provoking injury, sufficient to excite an irresistible 
passion in a reasonable person, and that defendant, without any interval suffi- 
cient for the voice of reason and humanity to be heard, slew deceased, they 
should convict of manslaughter: Held, palpably and flagrantly erroneous. 
I^ate V. Pierce, 291. 
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16. Bpibit of Cbihinal Law— BiaHTS of Aooused Pebsonb. No technicality, ei- 
oept by the express letter of the law, should ever depriye an accused person of a 
substantial right. State v. Fierce^ 291. 

17. Appeal from Obdeb Sustaimino Dehubbeb to Iin>iOTMENT — Beoobd, how made. 
The statute provides for an appeal from an order sustaining a demurrer to an 
indictment, but makes no provision for a record in such case (Stats. 1861, 485, 
Sec. 469) : Hddt that such record should be by bill of exceptions and that in the 
absence of such bill the appeal should be dismissed. State v. Fdlows, 811. 

18. Assault with Deadly Weapon, etc.. Included in "Assault with Intent to 
MuBDEB." An indictment charging an assault with intent to commit murder 
will sustain a conviction of an assault with a deadly weapon with intent to inflict 
a bodily injury. State v. Bobey, 312. 



Amendment, afteb Filino, of Bill of Exceptions in Gbiminal Case. See 
Amendments, 3. 

Bevebsal of Conviction fob wAin; of Competent Evidence. Bee Ap- 
peal, 18. 

No Bevebsal of Conviction fob Ebbob whebe no Pbejudioe. See Ap- 
peal, 14. 

Chaboe Given on Coubt's own Motion not Pabt of Becobd. See Chabob, 3. 

Bight of Coubt to Give Instbuctions on its own Motion. See Chabge, 7. 

WoBDS ''SilvebBeabino Obe" in Indictment fob Labceny imply Seveb- 
ANCE FBOM Fbeehold. See Definitions, 3. 

Sufficiency of Indictment fob Labceny of Obe. See Indictment, 8. 

SUPEBFLUOUS MaTTEB IN INDICTMENT. ScC INDICTMENT, 4. ^ 

Indictment fob Felonious Assault— Non-Essbntials. See Indictment, 6. 

CURRENCY. 

[See Gold Coin.] 

DAMAGES. 

1. Intebbst as Damages in Beplevin Cases. In actions to recover persoiial 
property wrongly taken, interest from the time of taking may always be given as 
damages, without proof of special damage. BlaoTde v. Oboney, 41. 
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2. Measube of DAUAass on Bbeaoh of Wabbantt of Title. In case of a breach 
of warranty of title of real estate, where there has been no frand or concealment, 
the measure of damages is the value of the property at the time of sale, to be 
ascertained by the purchase-money, with interest thereon and the costs expended 
in defense of the title; and when the eyiction is partial, the damages will be ap- 
portioned to the measure of value between the property lost and the property 
preserved. JDdUlA)n v. Bowker, 190. 

3. Damages on Wabbaott, fob EvionoN— " Pbesent Yaltte " not Relevant. 
In a suit for breach of warranty of title, an instruction which directs the 'jury 
to consider the value of the property lost at the time of trial as the measure of 
damages, is error. DaUon v. BowkeTf 190. 

4. Tboveb— Measube of Damages. The damages awarded in the action of trover 
should be all such and only such as necessarily flow from the wrongful act; that 
is to say, the value of the property at the time of conversion (for that is what one 
has found and the other lost) , together with damages for the detention of that 
value (which is interest from conversion to judgment), and in addition any 
special damage which may legitimately arise out of matters in existence at the 
date of the tort. Boylan v. Suguet, 345. 

5. GONVEBSION OF MINING StOOE—" HIGHEST MaBEET PbIOE" NOT TbTTE BuLE OF 

Damages. Where a judgment in trover for the conversion of mining stock was 
for the highest market price of the stock between the conversion and the trial, 
and far exceeded the market price at the time of conversion and interest, and no 
special damage was shown : Eddf that the judgment proceeded upon a wrong 
theory of the measure of damages and that it should be reversed. Boylan v. Hu- 
guet, 345. 



Liability fob Damages on Indemnity Bond against '* Liability." See 
Bond, 3. 

Damages on Condemnation of Land fob Railboad Pttbposes. See Eminent 
Domain, 2, 3, 4, 5, 8, 10. 

Appbaisal of Land taken fob Railboad afteb Obiginal Constbuctio^. 
See Railboads, 2. 

Condemnation of Land fob Bailboads — "Damages to Besidue of Pbem- 
isES." See Bailboads, 6. 



DEDICATION. 



1. Statutoby Contbaot of Dedication by Acceptance of Fbanchise. The act of 
December 17, 1862, granting a toll-road franchise to Myron Lake (Stats. 1862, 
19) and Lake's acceptance thereof, amounted to a solemn dedication by him, by 
way of statutory contract, of claims to any greater easement. State ex rd. Board- 
man V. Lake, 276. 
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DEED. 

1. Effect of Quttolaim Deed of Publio Land. Though oonrts have gone a 
long way to snetain equities where any contract or tmst existed in regard to pre- 
emption claims, none has gone so far as to hold that a qnitdaim deed by a per- 
son, who afterwards pre-empts and obtains a patent, conveys all the right, title, 
and interest in and to the land deeded, present and pro6i)ectiye; especially when 
the pre-emption claim had no eidstence at the date of the deed. Borden y. (M- 
JxM, 49. 

9. QuiTOLAiM Deed Affects only Present Right. A quitclaim deed can operate 
only as a release of what title or right the vendor haid in the land at its date. 
Harden y. CuSifw, 49. 

8. Baboain and Bale Deed — Opebation of Statute of Uses. When a person bar- 
gains and sells his land for money, which raises a use by implication to the bar- 
gainee, the limitation of a further use to another person is repugnant and there- 
fore void in law ; but, though not a use which the statute can execute, yet still it 
is a trust in equily which in conscience ought to be performed. PMUpotts y. 
EUiadem 61. 

4. Deed Dibect to Loaneb of Pubchase-Money as Seoubity. If a person loans 
money to another on the security of a lot to be purchased and takes the deed in 
his own name to hold as security for the loan, such transaction constitutes a 
mortgage between them, the same as if the borrower had taken the deed and 
then made a mortgage to the leaner. Ledhigh y. White, 147. 

5. Ck)NSTBnoTiON OF Deed of Land "and also Pbior Bioht to Use" Wateb. 
Where a deed conveyed a tract of land "and also the prior right to use for irri- 
gation and other farming purposes the one-half of the waters of Thomas Creek, 
the natural channel of which is situate in and through the above described land," 
and warranted ** the titie to said land and the use of said water": Held, that the 
water right warranted was not the mere right of a riparian owner, which would 
have passed by a deed of the land; but that the language employed and the use 
of the word *' also " meant something in addition to the land and its inddentB. 
DdUon y. BowJcer, 190. 



6. OoNVBYANOE BY ABANDONED WiFE, HusBAND KUST JoiN. The right of married 
women to alienate land in this State, whether their separate estate or commu- 
nity property, does not depend upon the common law, but upon our statutes ; so 
that a wife's deed or mortgage, without her husband's joining in it, though he 
has abandoned her for years, is inoperative and void. Beckman v. Stanley, 257. 

Mbanino of wobd "Also " in Deed. See Definitions, 2. 

Sale of Mnns by anotheb than usual Naice. See Mines, 2, 5. 

Effect of Deed undeb Congbessional Town-site Act. See Town-Site, 1. 



DEFAULT. 

1. "Default" not Neoessaby to Suppobt Judgment afteb Demubbeb Oveb- 
BULED. Where a demurrer to a complaint has been overruled an entry of 
default isiiot a prerequisite to the rendition of judgment. Winler v. Winter, 129. 
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DEFINITIONS. 

1. MsAMiNa OF " Just Oompbnbation." The word " just " in the constitational pro- 
yision that private property shall not be taken for pnblic nse without " juBt com- 
pensation " (Oonst. Art. I, Sec. 8) is nsed evidently to intensify the meaning 
of the word " compensation " — ^to convey the idea that the equivalent to be ren- 
dered shall be real, substantial, full and ample. Virginia and lYucJcee K B. Co. 
V. Henry, 165. 

2. Mbanxng of word *'Ai.80" in Deed. The word "also" as used in a deed 
granting specific land " and also " a right which is not necessarily an incident of 
such land, implies something in addition to the land. DaJUUm v. Bowkert 190, 

8. Words " Silveb Bsabino Osb " imply Severangb fbok Freehold. The words 
"silver bearing ore," as used in an indictment charging grand larceny of it, 
mean a portion of vein matter, which has been extracted and separated from the 
mass of waste rook and earth, and imply severance from the freehold. Staie v. 
Berryman, 262. 

i. MEASiNa OF WoBD " Week." The word " week " in the provision of the act of 
1873 for the removal of the county seat of Humboldt Counly that all the offices 
shall be removed to Winnemuoca " on the week next preceding May 1, 1873" 
(Stats. 1873, 69, Sec. 2) , does not mean the week ending at 12 o'clock on Saturday 
night but the seven days prior to May 1, 1873. Eoans v. Job, 822. 



ISDEMNITT BOED AQAJSWS '* LIABILITY." See BOND, 8. 

When General Laws to be Deemed "Applicable." See Constitution, 1,3. 

"Compensation for Land Taken" is not mere Market Value. See Emi~ 
nent Domain, 3. 

No Offense of "Unlawful," as Distinct from "Forcible" Entry. See 
Forcible Entry and Detainer, 3. 

" Officer de Facto "— Bequibites. See Offices and Officers, 3. 

" Good Cause," to set aside Commissioners' Report. See Railroads, 7. 

Toll Road a " Road in General Use by Traveung Public." See Roads 

AND BRIDaES, 3. 

Meanino of "Manner," in Statute Taxing Proceeds of Mines. See 
Taxes, 6. 

Meaning of " Representative of Deceased Person," in Practice Act, Sbo. 
379. See Witness, 1. 

DEMAND. 

1. Action for Specific Performance— Previous Demand a Matter of Costs. 
Where a person has a right to a spedflo performance, such right depending upon 
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the contract and not upon a breach of it, a demand of performance before snit 
brought is only important in reference to the costs of the action and has no 
bearing upon the merits or rights of the parties. WeOamA y. Hubert 203. 



DEMUBBEB. 

Teohnioal Defeots of Pleading should be Poutted Oirr bt Demubbeb. 
See Amendments, 2. 

Appeal fbom Obdeb Sustaxntng Demubbeb to Indiotment— Beoobd, How 
Made. See Gbiminal Law, 17. 

"Default" not Kecessabt to Supfobt Judgment afteb Demttbbeb Otbb- 
BULED. See Default, 1. 

Objections to Defective Pleading, When and How to be Taken. See 
Pleading, 3. 

Allegations by Way of BECOTAir— Genebal Demubbeb Insuffigdsnt. See 
Pleading, 4. 

Bight to Answeb afteb Demubbeb Oyebbuled not Absolute. See Pbao- 

TIOE, 1. 



DEPOSITION. 

1. Effect of Stipulation to take Deposition as Admission. Where it was 
stipulated that certain depositions " may be taken before L. P. Fisher, a justice 
of the peace at Woodstock, in the county of Carleton, in the proytnoe of New 
Brunswick": Eeldf that the stipulation was a concession that there was a person 
named L. P. Fisher, occupying the official position of justice of the peace at the 
place mentioned, and was an agreement, under the statute, upon that person to 
take the deposition. Blackie v. Oooneyt 41. 

2. Depositions— Oebtifigate of Commissioneb to his own Official Chabaoteb. 
As the statute in reference to depositions out of the State, (Practice Act, Sees. 412, 
414) provides no method of identification of the official character of the person 
appointed to take them, such person, whether judge, justice of the peace, or com- 
missioner, becomes for the purpose the officer of the court issuing the commis- 
sion ; and his certificate of his own character must be deemed to show prima 
facie that he is the person designated. Blackie y. Cooneyt 41. 

3. Oebtifigate to Deposition taken out of the State, what to Contain. Where 
it was objected to a deposition taken out of the State that the statement, that the 
deposition was read over to the witness before signing, was interlined in the cer- 
tificate and in a difiiBrent ink from the body of it : Held, that the interlineations 
were of nothing material, as the statute did not prescribe any form of certificate 
nor require any matter to be specifically set forth, except that the commissioner 
had administered an oath and taken the deposition in answer to the interrog- 
atories, or, when the examination was without interrogatories, in respect to the 
question in dispute. Blackie v. Cooney, 41. 
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.DISTBICT ATTORNEY. 

1. Team op Disteiot Attobnet holding by Appointment. The provision of the 
act of March 11, 1865, to the effect that a vacancy in the office of district attorney 
shall be filled by appointment for the " balance of the nnexpired term," (Stats. 
1864-5, 286, Sec. 16) was repealed by the general act of March 9, 1866, relating 
to officers, (Stats. 1866, 231) requiring all appointments to connty and township 
offices to ran "until the next general election." State v. Wdls, 105. 

2. DiBTBicr Attobney to Hold Office till Sucoessob Qualified. Although 
the statute ma.kes no provision that a district attorney, whether elected or ap- 
pointed, shall hold office until the qualification of a successor, yet he must do so 
under the general rule, because the presence of such an officer is necessary to 
the proper conduct of the public business. State v. TFieZZs, 105. 

liiABiLiTT ON Official Bond of Appointed Distbiot Attobney. See Bond, 
1,2. 



EJECTMENT. 

1. Ejectment— OwNEB of Legal Tttle Pbopeb Pabty Plaintipf. Where a deed 
of mining ground by grant, bargain, sale, remise, release, conveyance, and quit- 
claim was made to one person for the use and benefit of another : Held, that the 
former was the owner of the legal title and the proper party to maintain an ac- 
tion at law for a disturbance of the possession thereof. PhUlpotts v. Blasdd, 61. 

2. Defense to Ejectment ON Town-site Tbustee's Deed. Though an occupant of 
a town lot, by neglecting to present his claim in accordance with the statute re- 
lating to town-sites, may be barred of the " right of claiming or recovering such 
land or any interest or estate therein," (Stats. 1866, 54, Sec. 4) there is nothing 
to prevent him from showing, in defense to an ejectment by a person who pro- 
cures a deed, that such plaintiff has no title and from thus protecting his possession . 
Treadwayy. WUder,91, 

3. In Ejectment on Pbiob Possession, Such Possession must be Shown. In case 
of a judgment in ejectment for plaintiff, where he relies upon prior possession 
alone, if the testimony fails to show any act of possession such judgment will be 
reversed. Lynch v. Lawson, 162. 



Wabbantob of Title may be vouched to Pboseoxtte Evictob. See Wab- 
banty, 1. 

ELECTIONS. 

Obganization of Eubeka County— Election fob County Offioebs. See 
County Commissionebs, 2, 3. 

Appointment not to Intebfebe with Begulab Tebm of Officeb Elected. 
See Offices and Offioebs, 1. 
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EMINENT DOMAIN. • 

1. Emuxest Domain— Condemnation of Land fob Bailboad afteb OmaiNAL Con- 
STBUonoN. The fact that a railroad has been constructed according to the snr- 
yeys and maps originally filed, does not prevent it from condemning other land 
which may be necessary and proper for its purposes ; and a petition for condem- 
nation under such circumstances is not demurrable for setting up such construc- 
tion. Virginia and TrucJeee B. B, Co, v. Loveu'oy, 100. 

2. Condemnation of Land— Yebbal Ebbobs in Commissionebs' Befobt. Where 
a report of commissioners appointed to appraise land condemned for railroad pur- 
poses allowed a round sum for " the value of said ground appropriated and the 
damage to the remainder of the premises by reaflon of the severance of the part 
taken," etc.: JETeZd, that though "damages to the remainder" were not a matt^ of 
distinct allowance, yet, as they were an element of estimate in arriving at a "just 
compensation " for the land actually taken, the error of the report, being one of 
form rather than of substance — of expression rather than of real meaning, would 
not vitiate it. Virginia and Truckee B, B. Co. v. Henrys 166. 

8. " Compensation fob Land Taken " is not mebe " Mabket Yaltte." The stat- 
ute providing for " compensation " and " damages " to be awarded for lands 
condemned for railroad purposes (Stats. 1864r-5, 427, Sec. 80) does not contemplate 
the giving of the mere " market value " of the land taken; and if it did it 
would in that regard be unconstitutional. Virginia and Truckee B. B. Co, v. 
Henryy 165. 

4. *' Value " Swobn befobe Assebsob not Evidence of Value on Condemnation . 
The valuation which a person puts upon his property before an assessor for tax- 
ation purposes, though it may perhaps be admissible by way of contradiction of 
the owner's testimony to the contrary, has no weight, and is in fact incompetent 
as independent evidence in determining the value of such property on proceed- 
ings for condemning it for railroad purposes. Virginia and Truckee B. B. O9. v. 
Henry, 166. 

5. Compensation fob Land Taken—" Special Injubt to Business " Ibbelevant. 
Upon an inquiry as to the compensation to be awarded a person whose property 
is condemned for railroad purposes, testimony as to special injury to such per- 
son's business is irrelevant. Virginia and Truckee BaHroad Co. v. Henry , 165. 

6. Bepobt of Commissionebs— Omission of Testimont. Though it is good practice 
for commissioners on proceedings for the condemnation of hmd for public uses to 
present with their report all the testimony, as suggested in Virginia and Truckee 
B. B, Go, V. Lovey'oy, 8 Nev. 100, it is not vital error not to do so, and especially 
when the omitted testimony appears to have been immaterial. Virginia and 
Truckee B, B. Co. v. Henry, 166. 

7. Objections to Testimony befobe Commissionebs. Upon a proceeding before 
commissioners to appraise the compensation to be paid for private lands taken for 
railroad purposes, if improper or irrelevant testimony be introduced, timely ob- 
jection thereto should be made or no advantage can be taken of the error. Vir- 
ginia and Truckee B, B, Oo, v. Henry ^ 165. 
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8. Mode of Estimation of Oompeitsation fob Land Taken. The compensation to 
be paid the owner of land taken for railroad purposes is most readily and fairly 
ascertained by determining the value of the whole land without the railway and 
of the portion remaining after the raQway is built— the difference being the true 
comx>en8ation to which the party is entitled. Virginia and IHickee E, B. Co, 
Y. Henry, 166. 

9. PowEBS OF CoMMiBSioNEBS. Commissioners appointed to appraise the compen- 
sation to be paid the<owner of property taken for public uses are not on questions 
of fact confined and limited as a jury: though they hear and weigh the allegations 
and testimony offered, they themselyes view the premises and are supposed to 
exercise their own judgment to some extent, irrespectiye of the evidence ad- 
duced. Virginia and Truckee E. B. Co. v. Henay, 165. 

10. YntoiNiA AND Tbugkee B. B. Oo. V, Elliot, 5 Nev. 368, on the point that the 
decision of commis^oners in estimating the compensation to be paid for lands 
taken for railroad purposes will not be set aside if there be any substantial 
testimony to support it, afiSrmed with a view of settlement of question. Virginia 
and Truckee E, B. Oo, v. Henry, 166. 



Meaning of " Just Oomfenbation " in Constitution. See Definitions, 1. 
Bepobt of Commissionebs to ''Set Fobth theib Pboceedinos." Bee Bail- 

BOADS, 1. 

Afpbaibaii OF Land taken bt Bailboad afteb Obioinal Conbtbuotion. Bee 
Bailboads, 2. 

Condemnation of Land fob Bailboads—-" Damages to Besidue of Pbemibes." 
See Bailboads, 6. 

Exfibation of Fbanohibe— Bevebteb to Sovebeion. See Boadb and Bbidoes, 1. 

EQUITT. 

4 

1. Bight to Specifio Pebfobmanoe Withotjt Pbevious Demand. Where a party 
located certain mining ground in his own name but under contract for another 
person : Heldy that there was an implied promise to convey upon request and 
that such other person at once acquired a right to a specific performance, which 
might be enforced in equity without a previous request. WeUand v. Huber, 208. 

Costs in Equitt— Specific Pebfobmanoe Cases. See Costs, 2. 

No Stbiot Bight to Jubt Tbial in Equttt Cases. Bee Jubt, 6. 

Deed Absolttte on itb Face when a Mobtgaoe — Gbantee of Gbantee. See 
Mobtgage, 1. 

Title of Patentee of Public Land Unaffected bt His Pbevious Quitolaim 
Deed. See Patent, 1. 
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Equitable Ghabaoteb of Action not Dbstboted bt Answeb DsNTiNa Title. 
See Pleadino, 12. 

EQirrriEB aoainbt Deed undeb Congbessional Town-Site Act. See Town- 

SlTEt 1. 

EEEOE. 

Objections not Considebed on Appeal when not Pbopebly Pbesemted. 
See Appeal, 12. 

No Betebsal whebe no Pbejudioe. See Appeal, 14. 

No Ebbob in Exoludino Doiatebial Eyidenoe. See Eyidenob, 1. 

No Ebbob to Befuse Jubt whebe no Stbiot Bioht Thbbeto. See Jobt, 6. 

Infinitesimal Ebbob does not Vitiate Judoment. SeePusADiNQ, 1. 

ESCAPE. 

Postponement of Sentence in case of Escape. See Obiminal Law, 13, 14. 

EUREKA COUNTY. 

Oboanization of Eubeka Oountt— Election fob Coxtnty Officebs. See 
Oottnty Oommissionebs, 2, 8. 

EVIDENCE. 

1 . No Ebbob in Exolttdino Immatebial Eyidenoe. In an action of repleYin, where 
defendant justified nnder a writ of attachment and execution, and it appeared 
that the attachment and judgment were admitted but that the suit constituted no 
justification : J9e2d, that the execution was immaterial and its exclusion on 
any other ground was not error. JBlackie y. Oooney^ 41. 

2. Action against Lessees fob Labob— When Leases Beleyant Eyidenoe. 
Where a person sued for labor performed at a quartz mill for an association of 
lessees thereof : Hddj that the leases and contract under which the lessees pros- 
ecuted the work were relcYant cYidence to show the character of the association 
and establish their interest in the labor on which plaintiff was employed. Futtfm 
Y. Day, 80. 

3. Eyidenoe Pbopebly Admitted if Pebtinent fob any Pubpose. In an action 
against a number of persons for work and labor performed at the request of one 
of them, supposed to be the agent of all, where a letter and telegrams of such 
person directing the employment were admitted in CYidence against the sole 
objection that no power was shown in him to bind the others : Held, that the 
CYidence was pertinent at least to bind him and properly admitted. FuUon y. 
Day, 80. 
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4. Action against Bailboao fob Neolioenge in KiLUNa Oattle— Bubden of 
Pboof. In an action against a railroad company for killing a domestic animal, 
which has strayed upon its track from land not belonging to its owner, it is incum- 
bent on the plaintiff to show negligence on the part of the company. Walsh v. 
Virginia and Truokee B. B. Co,, 110. 

5. Action on Indemnity Bond against Liability— What to be Shown. In an 
action on a bond given to a sheriff to indemnify him against " all damages, ex- 
penses, costs and charges, and against all loss and liabilities which said sheriff shall 
sustain or in any wise be put to, " it is sufficient to show a liability by way of 
judgment against him, without showing payment thereof. Jones y. ChUdSt 121. 

6. Wabbanty of Title— Evidbnob of Eviction and of Sufebiob Title. In an 
action for breach of warranty of title, the judgment roll in a previous action by 
the same plaintiff against the evictors in which he failed to recover the prem- 
ised warranted, is admissible in evidence as against any person who was neither 
party nor privy to it only for the purpose df showing an eviction: it is not even 
pri'tna facie evidence that such eviction was by title paramount. Dalton v. Boto- 
her, 190. 

7. If One Paety Testify to Convebsation, the Otheb Pabty May also Testify to 
IT. In an action between the grantor and grantee of a deed, where it is a mate- 
rial question which of several streams was meant by the conveyance of a right 
to use the waters of " Thomas Creek" : Heldy that if plaintiff testify to any conver- 
sation between himself and defendant relative thereto, defendant has a right to 
state his recollection of what was said and testify in regard to the same conver- 
sation. DaUon v. Bowker, 190. 

8. Deolabations of Defendant Exculpatino Himself and iNCULPATiNa Oo- 
defendants. a mere gratuitous assertion by one of several defendants charged 
with crime, exculpating himself and inculpating his co-defendants, should never 
be received as evidence against any one but himself. State v. Ah Twn,, 213. 

9. Distinction in Degbees of Evidence Bequibed in Pboof of Gun/r ob in Mit- 
igation. In criminal cases, evidence tending to prove guilt must be established 
beyond a reasonable doubt; that tending to mitigate or disprove, by a preponder- 
ance of testimony. Stale v. Pierce ^ 291. 



Objection of Insufficient Evidence. See Appeal, 2. 

Pbesumptions in Favob of Obdeb Gbanting New Tbial. See Appeal, 3. 

Appeal fbom Obdeb Gbanting New Tbiai/— Sufficiency of Evidence. See 
Appeal, 5. 

Conflicting Evidence. See Appeal, 6. 

Bevebsal of Conviction fob Want of Competent Evidence. See Appeal, 
13. 

Ibbelevant Testimony— No Bevebsal where no Prejudice. See Appeal, 14. 
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Assignment afteb Sun Bbought by Assignee Ibbeleyant. See Assign- 
ment, 3. 

Instbuotion on Point not in Evidenoe pbopebly Refused. See Ghabge, 1. 

jNSTBUonoN not TO OoNSiDEB EXCLUDED Eyidenoe. Soe Ohabge, 2. 

Pbesumftions in Fayob of Instbuctions, whebb Eyidenoe not Afpeausd. 
See Ohaboe, 4. 

Instruction must apply to case made by Eyidenoe. See Ohabge 6. 

DlOLABATION OF Oo-DeFENDANT AFTBB OfVENSE NOT EyIDENCE AGAINBT 

Othebs. See Obiminal Law, 6. 

Pboof Beyond Beasonablb Poubt not Bequibed to Establish MmaATOBY 
CiBouMSTANOES. See Gbdonal Law, 15. 

Damages on Wabbanty, fob Eyiotion— Pbesent Value not Beleyant. See 
Damages, 3. 

Effect of Stipulation to take Deposition as Admission. See Deposition, 1. 

Gebtifioate to Deposition taken out of State, what to Contain. See 
Deposition, 2, 3. 

In Ejectmekt on Pbiob Possession, Such Possession Hxtst be Shown. See 
Ejectment, 3. 

"Value" Swobn befobe Assessob not Eyidenoe of Value on Condemna- 
tion. See Eminent Domain, 4. 

Bepobt of Commissionebs — Omission of Testimony. See Eminent Domain, 6. 

Objection to Testimony Befobe Commissionebs. See Eminent Domain, 7. 

Mebe Killing of Animal by Bailboad not Eyidenoe of Keoligbnoe. See 
Negligence, 2. 

New Tbial, when to be Gbanted by Nisi Pbius Coubt on Weight of 
Eyidenoe. See New Tbial, 1. 

Question of Weight of Evidence— Diffebence between New Tbial 
Motion and Appeal. See New Tbial, 2. 

Bailboad, when Liable fob Killing Stbayino Cattle— Eyidenoe. See 
Bailboads, 6. 

Omission of " Dollab-Mabk " in Tax Assessment Boll. See Taxes, 2, 3. 

Pbaotioe Act, Sec. 879 — Meaning of *' B^spbesbntatiye of Deceased Pebt 
SON." See Witness, 1. 
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EXCEPTIONS. 

1. Befusal to Settlb Exoeptions to be Pbopebly Excepted to. Where a mo- 
tion to settle a bill of exceptions in a criminal case was refnsed on the ground that 
it was not presented in time and that the affidavit on the motion did not show 
sufficient excuse for the delay ; and on appeal there was no bill of exceptions or 
statement embodying such affidavit : Heldt that the Supreme Court could not 
regard the affidavit or consider whether it showed sufficient excuse or not State 
V. Baker, 141. 

Amendment, atteb Filino, of Bill of Exceptions in Criminal Case. See 
Amendments, 8. 

Papebs not Noticed on Appeal ttnless made Pabt of Becobd. See Appeal, 8. 
Objections not Considebed when not Pbopeblt Pbesented. See Appeal, 12. 

Cbiminal Law^Coubt's own Ohaboe not Deemed Excepted to. See Chabob, 
8,5. 

Time of Settlement of Bill of Exceptions in Cbiminal Cases. See Cbim- 
inal Law, 2. 

Pebemptoby Challenges in Cbiminal Cases not Pabt of Becobd. See Cbim- 
inal Law, 8. 

What Inbtuction^ in Cbiminal Cases must be Excepted to. See Cbiminal 
Law, 8. 

Appeal fbom Obdeb SnsTAiNiNa Demubbeb to Indictment— Becobd, how 
Made. See Cbiminal Law, 17. 

Objection to Testimony befobe Commibsionebs. See Eminent Domain, 7. 

EXECUTION. 

Action on Judgment Pending Appeal, whebe Execution not Stayed. See 
Appeal 1. 



EXECUTORS AND ADMINISTRATORS. 

Capacity of Fobeion Administbatob to Sue on Judgment. See Pasties, 1. 

FEES. 

Fees of Extba Counsel, Employed fob County. See Counties, 2. 
Shebiff's Fees in Delinquent Tax Suits. See Shebiff, 1. 
Delinquent Tax Suns— When Fees Payable by County. See Taxes, 7. 
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FENCES. 

1. GoNSTBUOTioN OF Bailboad Law AS TO Fenoes. The railroad law in refer- 
ence to fences (Stats. 1864^-5, 427, Bee. 40) providing that companies shall 
'< maihtain a good and sufficient fence on either or both sides of their property," 
taken in connection with the farther provision that they shall be liable for the 
killing of domestic animals ''when they stray npon their line of road where it 
passes through or alongside of the property of the owners thereof," simply 
requires companies to fence their road where it may run through or alongside of 
the land of private individuals ; that is, on either or both sides, as occasion may 
demand ; and even then the fencing is only for the protection of adjoining own- 
ers, and no other person can complain of the want of it. Waish y. Virginia 
and Truckee B. JR. Co., 110. 

Bailboads need not Fence on Pubuo Land. See Bailboads, 4. 



FILINa. 

Notice of Appeal must be Filed BEFOBxf Copy Sebved. See Appeal, 10. 

Complaint on Meohanio's Lien— Omission of Allboation of Time of Fil- 
ing. See Pleading, 10. • 

FENDINGS. 

Beottal of Legal Sebvioe of Sxtmmons in Judgment. See Judgment, 3. 

FORCIBLE ENTRY AND DETAINER. 

1. JuBisDioTioN OF ACTION OF FoBOiBLE Entby AND Detaineb. An actlon for 
« wrongfully, unlawfully, and forcibly breaking and entering into real estate 
and unlawfully and forcibly ousting l^e possessor and ever since said forcible 
ouster unlawfully and forcibly holding possession thereof," is an action of forci- 
ble entry and unlawful detainer ^within the meaning of the constitution, (Art 
YI, Sec. 6) and not within the jurisdiction of a justice of the peace. Feacodk v. 
Leonard y 84. 

2. Gbavamen of Complaint Chabging " Foboible and Unlawful Entby." In 
an action for " wrongfully, unlawfully, and forcibly breaking and entering into 
real estate and ousting the possessor and unlawfully and forcibly holding 
possession thereof," the gravamen of the complaint is the forcible entry alleged; 
for the reason that although the epithet ''unlawfully" is also annexed to the 
entry charged, it caniiot be treated as a substantive cause of action distinct from 
the forcible entry. Peacock v. Leormrdy 84. 

3. No Offense of "Unlawful" as Disttnot fbom "Fobohble Entby." Ou 
statutes do not provide for or create any such offense as an " unlawful " as dis- 
tinguished from a • * forcible entry," within the meaning of the term " unlawfiil" 
as employed in the constitutional grant of jurisdiction. (Art. VI, Sec. 8.) Fea- 
cook y. Leonard, 84. 
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4. Gist of Action fob ^'Foboible Entbt and Unlawfuii Detainisb." In a oom- 
plaint charging a forcible entry and nnlawfol detainer, the gist of the action ia 
the forcible entry, the detainer not being stated as an independent ground of relief, 
bnt as a mere continuation or consequence of the entry. Peacock y. Leonard, 84. 

Judgment on Appeal fbom Justice fob FoBdBLE Entbt Annulijsd. See 
Cebtiobabi, !.• 

Wbit of Bestitution— When Issued by Supbeme Coubt. See Pbactice, 2. 



FRANCHISE. 

Location of Fbanohises Gbanted by Fibst Leoislatube of State. See 
Oonstbuotion, 6. 

Statutoby Contbact of Dedication by Acceptance of Fbanchise. See Ded- 
ication. 

ezpibation of fbancmse—beyebteb to the soyebeign. see boads alib 
Bbidges, 1. 

Toll Boad with Expibinc/ Fbanchise not to be Located as New Boad. 
See BoADS and Bbidges, 2. 

ExpiBED Bbidge Fbanchise— Bights of Fbanchisee as Lakd Owneb. See 
. BoADS AND Bbidges, 4. 

Mebgeb of Claims to Easement by Acceptance of Fbanchise. See Boam 
AND Bbidges, 5. 

GOLD COIN. 

1. Gold Coin Judgment fob LiABnjTY on Indemnity Bond. A jud^ent against 
the sureties on a bond Indemnifying a sheriff against liability, where the penalty 
of the bond and also the liability incurred by the sheriff are payable in gold coin, 
is properly rendered in gold coin. Jones y. ChUdSj 121. 



HUMBOLDT COUNTY. 

Act fob Bemoyal of County Seat of Humboldt County. See Coumtt 
Seats, 1. 

V 

HUSBAND AND WIFE. 

1. Bight of Mabbied Woman to Contbact in case of Abandonment. The excep- 
tion to the common law disability of a married woman to contract or maintain » 
suit, in case of abandonment by her husband, does not apply except in case the 
abandonment is absolute and embraces a total renunciation of marital relations. 
Beckman v. Stanley, 257. 

26 
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OOKVBTANCE BT ABAia>0NXO WiFE, HUBBAin) KUST JOIN. 866 DeED, 6. 

AonoK HOT Maintainable bt Marbtkd Woman Plaintiff wrrHotrr Pbopeb 
Atebments. 866 Pleading, 9. 



INDEMNITY. 

liiABUJTT ON Indeknitt Bond against "Liabilitt." 866 Bond, 3. 

AcnoN on Indemnity Bond aoainbt Liability, What to be 8hown. Sd6 Et- 
idenoe, 5. 

QoLD Coin Judgment fob Liability on Indemnity Bond. See Gold Coin, 1. 



^INDICTMENT. 

1. Indictment fob Labceny of Pbopebty Bbought fbom Anothbb Oounty. If 
property feloniously taken in one comity be removed by the thief into another, 
the jurisdiction of the offense may, under section 90 of the Criminal Pnu^ce 
Act, be in either ; but an indictment in the latter oounty must allege the offense 
to have been committed in such county or that the bringing of the property into 
such county was felonious ; and if it do not, it will not be sufficient, fitote t. 
Brown, 208. 

2. MisNOMEB OF AcousED Pebson IN INDICTMENT. A defendant in a criminal case 
should be indicted by his true name when known ; but if unknown, he may be 
indicted by any name that is sufficient to identify him ; and when arraigned, if 
he do not give his true name upon request, he cannot complain of being tried 
by the name specified in the indictment or the name given upon arraignment, 
though subsequently proved to be not the true name. State v. Bums^ 251. 

3. Gband Labceny of Obe— Sufficiency of Indictment. Where it was objected 
to an indictment for grand larceny of certain *' silver bearing ore " that the 
property alleged to have been stolen savored of thjB realty : HdA, that as " ore" 
in its usual acceptation meant something severed from the realty, there was 
a sufficient statement of facts in the indictment showing it to be personal prop- 
erty. Staie V. ferryman, 262. 

4. SuPEBFLuous Matteb IN INDICTMENT. Au iudictmeut is not insufficient on ao- 
coimt of containing more than the statute demands, if there be nothing in it to 
perplex a person of ordinary understanding or injure the defendant. State v. 
Fierce, 291. 

5. Assault WITH Intent TO MuBDEB— Sufficiency OF Indictment. An indictment 
charging that defendant '' without authority of law and with malice aforethought 
did shoot at William Newsom with a shot-g^ui loaded with leaden bxdlets, with 
intent to kill him, the said William Newsom," etc., is a sufficient indictment of 
the statutory offense of assault with intent to commit murder. State y, Bobey, 
312. 



^ 
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6. lNi>iOTBtENT FOB Felomioitb AsiAuii^r— NoN-EssENTiALB. It Ifl not esflentuJ fhftt 
an indictment or verdiot for an asBanlt wi^ a deadly weapon with intent to inflict 
abodily injury shonld state that the offense was committed " without considerable 
proYocation" or " where the circnmstances show an abandoned and malignant 
heart." State y. Bobey, 312. 

Appeal fbom Obdeb Sustainino Deuxtbbeb to Indictment. See Obdonal 
Law, 17. 

Abbault with Deadly Weapon, etc., Included in " Absault with Intent to 
MuBDEB." See Obhonal Law, 18. 



INSTBUCnONS. 

[See 0HABOE.J 

INTEREST. 
Intbbebt as Damages in Bepleyin Gases. See Damages, 1. 

INTEKPLEADEB. 

1. Action fob Bent by Pabty otheb than Lessob— Intebpleadeb. If a lessee 
be sued for rent by any person other than the lessor and fears liability to doable 
payment, he can escapesnch liability by bill of interpleader. MoOoy y. Baieman, 
126. 

JUDGE. 

[See CouBTS and Judges.] 



JUDGMENT. 

1. Surr ON Oalifobnia Judgment Pending Appeal. Where an administrator 
recoYered a money judgment in a Califomia district court, and it was appealed 
to the supreme court of that state, but no undertaMng on appeal sufficient to 
stay execution was filed : Held, that there was nothing in the fact and pendency 
of such appeal to prcYcnt the maintenance by such administrator of a suit on 
the judgment in this State. Rogers y. Batchy 35. 

2. No Yalid Judgment except at Pbescbibbd Timb and Place. It is indispenaable 
to the Yalidity of a judgment that it be rendered at the time and phioe prescribed 
by law. State y. Bdberts, 239. 
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8. Reoital of Leqal Sebyiob of Bxthuoms in Judgment. The finding and recital 
of a legal service of summons in a judgment is as much a part of the record and 
entitled to the same credence as the file marks of the clerk anterior to such ser- 
vice. BUudd y. Kean, 305. 

Amendment of Judgment of Supbeme Coukt. See Amendment, 2. 

Judgment to be Affibmed upon Negi<eot to Abgue Appeal. See Appeal, 4. 

Appeal fbom Obdeb Befusing to Set Aside Judgment. See Appeal, 7. 

Appeal fbom Judgment upon Bemittitub not Entebtained. See Appeal, 9. 

Judgment on Appeal fbom Justice fob Fobcible Entby Annttlled. See 
Gbbtiobabi, 1. 

Judgment Boll in Gbbtiobabi Cases. See Gebtiobabi, 2. 

« 
«DEFAui/r" not Neoessaby to Buppobt Judgment afteb Demubbeb Oybb- 

BULED. See Default, I. 

In Ejegtmbnt on Pbiob Possession, suoh Possession must be Shown. See 
Ejectment, 8. 

OoLD GoiN Judgment fob Iiiability on Indemnity Bond. See Gold Coin, 1. 

Capacity of Fobeign Administbatob to Sue on Judgment. See Pabties, 1. 

Infinitesimal Ebbob does not Yitiate Judgment. See Pleading, 1. 

JURISDICTION. 

1. JUBISDIOTION OF DiSTBIOT COUBT ON APPEAL FBOM JUSTICE'S COUBT. A district 

court on appeal has exactly the same jurisdiction as the justice of the peace 
from whose court the appeal is taken. Peacock v. Leonard, 84. 

2. Pbooeedings of Distbiot Coubt without Jubisdiotion Uttebly Void. Where 
the proceedings of a district court on appeal from a justice's court were annulled 
on certiorari by the Supreme Court, and afterwards the district court pro- 
nounced a judgment in terms similar to that of the Supreme Court and in addi- 
tion ordered a writ of restitution previously issued to be set asidt with costs and 
directed the sheriff to put the plaintiff out and the defendant or his grantee in 
possession : Held, that the district court having no jurisdiction, its judgment 
and orders were utterly void. Leonard v. Peacock, 167. 

3. Jubisdiotion of Distbiot Coubt on Appeal fbom Justice Final. The appel- 
late jurisdiction of the district court on appeal from a justice's court is final 
(Const. Art. YI, Sec. 6) , and no appeal lies from its action as such appellate 
court. Leonard v. Peacock, 167. 
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4. Action against County— Jxtbisdiotion—Ohanoe of Yentte. An action againBt 
a county is a civil snit ; and in the absence of any special provision of statate to 
the contrary it is governed by the same roles of practice applicable to other civil 
salts in reference to jnrisdiction and change of venne. Clarke v. Lyon Oouniyt 
181. 

5. No IiEGAif Tebm of Oottbt except at TniE Pbesgbibed. Where the June term 
of a district court was fixed by statate to commence on June 6; but the judge 
did not make his apx)earance until June 22 and then held what purported to be 
the June term, without however having ordered an adjournment as provided by 
law (Stats. 1869, 186) : ffdd, that the June term had lapsed and that all the 
proceedings were coram turn judioe. State v. Boberts, 239. 



SUPBEXE OOTTBT DeOIBIONS—IMPLIED ADJUDICATION OF QXTESTION OF JUBIBDIO- 

tion. See Appeal, 11. 

JuBiSDionoN TO Obdbb Defendant in Attachment to Deliver up Stock. See 
Attachment, 1. 

Cebtiobabi— No ApFiBifATiVE AcnoN afteb Pboceedings Annulled. See 
Cebtiobabi, 8. 

Inquiry upon Gebtiobabi. See Oebtiobari, 6. 

No Gebtiobabi whebb no Excess of Jubisdiction. See County CoMMist- 

8I0NBBS, 8. 

No Valid Conviction except at Legal Tebm of Coubt. See Cbiminal Law, 7. 

Postponement of Sentence in Case of Escape— Sentence at Sxtbsequent 
Tebm. See Cbiminal Law, 18. 

Powebs of Commissionebs to Appbaise Land taken fob Bailboad. See Em- 
inent Domain, 7. 

Jubisdiction of Action of Fobcible Entby and Detaineb. See Fobciblb 
Entby and Detainee, 1. 

Wbit of Bestitution, when Issued by Supbeme Coubt. See Pbactigb, 2. 



JURY. 

1. SiTABATiON OF JuBY, WHEN NOT Pbejudioial. Where a juror, after retiring 
to deliberate upon a verdict, found it necessa)ry to leave the jury-room for a few 
moments, and did so, simply going to the rear of the court-house and returning 
immediately, and it appeared affirmatively that during such separation he had 
no intercourse or conversation with any one respecting the trial : Bddj no ground 
for disturbing the verdict. Camaghan v. Ward, 30. 
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2. OoMYXBSATioN OF Attobnet WITH JuBos, WEEN NOT Pbejudigial. Where an 
attorney of ihe prevailing party saw one of the jurors, after retirement, leave the 
jury-room for a few moments, and supposing that a verdict had been agreed upon, 
inadvertently asked him if such were the ease, and was answered in the negative : 
HeUdf that snoh conversation could not have prejudiced the other side, and would 
not authorize a setting aside of the verdict. Camaghan v. TFord, 30. 

8. Attobney Sendino fob Hedioinb fob Jubob. Where a juror, after retire- 
ment, being for a few moments outside of the jury-room, asked an attorney of 
the prevailing party to send some one for a bottle of liniment which was prepared 
for him at a drug store, and which he wished to use as he was lame and suflMng 
pain; and the attorney replied he would do so, and the liniment was afterwards 
passed in to the juror by the officer in charge : Held, that the compliance with 
the juror's request was not such an act as would vitiate the verdict. Camagkan 
V. Ward, 30. 

4. DQTEBENGE between **TbEATINO " A JXTBOB AND PSBFOBMINa A MeBE AOT OF 

Huicanitt. There is a marked distinction between the pe|:formance of a mere 
act of humanity or duty for a juror, such as sending at his fequ^t for liniment 
to relieve his pain, and the voluntary offer of civilities, sueh as the treating with 
spirituous liquors, passed on in Sacramento and Meredith M. Co. v. Shoioers, 
6 Nev. 291, which neither duty, charity, nor the conventionalities of society 
require. Oamaghan v. Ward, 30. 

5. No Btbiot Bioht to Jxtbt Trial in Equitt Oase. Before a jury trial can be 
claimed as a constitutional right, there must be an action at law, as contradis- 
tinguished from a suit in equity and from a special proceeding, or a criminal 
action and an issue of fact joined therein upon the pleadings. Lake v. Tddes, 
285. 

6. No Ebbob to Befuse Jubt whebe no Stbiot Bioht Thebeto. Where there is 
no strict constitutional right to a jury trial, the calling of a juty is purely a mat- 
ter of discretion with the judge ; and his refusal wiU not constitute error. Lake 
V. ToOes, 286. 



Glebe's Minittes of Pebemftoby Challenoes not Pabts of Begobd. Bee 
Obhonal Law, 3. 



JUSTICE OF THE PEACE. 

Judgment on Appeal fbom Justice fob Foboible Entby Anulled. Bee 
Cebtiobabi, 1. 

JUBISDICTION OF FOBOIBLE EnTBY AND DbTAINEB NOT IN JUSTICE. Boe FoB- 

oiblb Entby and Detainee, 1. 

JUBIBDICmON OF DiSTBIOT OOUBT ON APPEAL FBOM JtTSTIOE'S OOUBT. Bee 
JUBISDIOTION, 1, 8. 



INDEX. 399 



LAND. 

1. CONTBAOTS BETWEEN PbB-EMPTIONEBS— BULE IN BOSB Y. TbEAOWAT, 4 NeY. 455. 

The rule annoniiced in Bose y. Treadutayy 4 NeY. 455— to the effect that a con- 
tract, by which one party entitled to pre-empt certain land agrees to make no 
claim in consideration of which the other party agrees to pre-empt a larger tract 
and after obtaining title to conYey the smaller iaract to the first party, is neither in 
contraYcntion of the pre-emption laws nor within the statute of firands — ^may be 
considered to haYe become a rule of property in this States Trecidway y. TRI- 
<ter,91. 

Effsot of Qitit-Claim Deed of Publio Land. See Deed, 1. 

Title of Patentee of Pxtblio Land Unaffeoted bt his Pbeyious Quit- 
OLAm Deed. See Patent, 1. 

Bights of BahiBOAds to Exolubiyb Possession of Bailboad Lands. See 
Bahaoads, 3. 

BahiBOAds nebd not Fence on Publig Lands. See Bailboads, 4. 

Biqht to Use of Wateb as Dibtinot fbom Land. See Wateb Bightsj 1. 

IfEBE POSSESSOB OF PUBLIO LaND HAS NO BiPABIAN BlGHTS. See WatBB 

Bights, 2. 

♦ 

LANDLOBD AND TENANT. 

1. Action fob Bent— Lessee can not Dent Lessob's Title. Lessees, after the 
enjoyment of their term, can not defeat an action of their lessor for rent by set- 
• ting up that they haYe paid the rent upon a judgment recoYered against them by 
persons claiming to be co-tenants with their lessor. McCoy y. 'Balemanf 126. 

Action against Lesstctw fob Labob^-When Leases Beleyant Eyidenoe. 
See Eyidence, 2. 

Action fob Bent bt Pabtt otheb than Lessob^Intebpleadeb. See Intbb- 

PLEADEB, 1. 

LABOENT. 

Laboent of Cattle Stolen in one Gountt and Dbiyen to Anothbb— Venue. 
See Obiminal Law, 4, 5. 

Labcent of Abtiolbs Seyebed fbom Fbeehold. See Obiminal Law, 11. 

Indictment fob Labcent of Pbofebtt bbought fbom anotheb Oouett. 
See Indictment, 1. 

Labcent of Obe— Sufficienot of Indictment. See Indictment, 3. 
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LEGISLATUBE. 

OomnrrmoNAL Pbohibition against Local and Speciaij LisaisLATioN. See 
OoNSTrnmoN, 1, 2, 8. 

Legislatiye Intent to be Constdebed in Oonstbugtion of Statute. See 

OONSTBUOTION, 1, 4. 




LIMITATIONS. 

1. Statute of Limitations— Past Payment no A-OKsawusDO^SffT Part payment 
under our statate of limitations does not avail to raise its bar. Taylor y. Bendrie, 
243. 

S. Requisites of New Pbomise ob Acknowledgment. The acknowledgment or 
promise in writing, contemplated by the statate of limitations (Stats. 1861, 31, 
Sec. 80) to take a case out of its operation, must be made by the party to be 
charged or his authorized agent and to some one having interest or authority to 
receiye it. Taylor y. Eendrie, 243. 

3. Hew Pbomise must be to some one Authobized. Where Hendrie, being indebt- 
ed on a note held by Huber, sent money to Curtis and wrote him a letter to 
apply it on the note and stating that he would soon send the bsklance : Held, that 
such letter was not a promise to Huber and not sufficient as eyidence of a new or 
continuing contract to take the case out of the operation of the statute of limi- 
tations. Taylor y. Hendrie, 243. 

PBESOBIFTiyE BiGHT TO USE OF WatEB, REQUISITES OF. ScC PlBADINO, 5. 



MANDAMUS. 

■ 

1. Mandamus, When rr Lies. Mandamus lies to compel an inferior tribunal to 
exercise its judgment and render a decision, when a failure of justice would oth- 
erwise result from delay or refusal to act ; but it does not lie to reyiew or correct 
its conclusion after it has acted. State ex reL Setzel y. Eureka County Commis- 
sionerSf 809. 

* MARRIED WOMEN. 

[See Husband and Wife.] 

MAXIMS. 

Admissio Unius, Exclusio Altebius. See Construction, 6. 
Dootbine of Stabe Decisis. See Constbuotion, 9. 
"De Minibus." See Pleading, 1. 
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MECHANIC'S LIEN. 

1. Mechanios' Liens Assionable. Mechanics' liens are assignable and may be 
enforced by an action in the name of the assignee. Skyrme y. Occidental MiU 
andM, Go,, 21^. 

2. WoBDS USED IN AssiaNMENT OF MECHANIC'S LiEN. Where an assignment was in- 
dorsed on a mechanic's lien as follows: *' For yalue and in consideration of the 

^ sum of one dollar in hand paid by Wm. Skyrme, the receipt whereof is hereby ac- 
knowledged, I do sell, assign, transfer and set over to said Wm. Skyrme the 
within lien and all my rights thereunder. " Held, that the language used was 
broad enough to include the debt secured by the lien. Skyrme y. Occidental Mm 
andM. Co., 219. 

3. Mechanic's Lien, What. The paper called a mechanic's lien is simply eyidenoe 
that the acts required by statute haye been performed and that therefore the 
lien created by the statute has attached; and an assignment of such paper with 
all rights thereunder is an assignment of the debt as well as of the lien. Skyrme 
y. Occidental MiU and M. Co., 219. 

4. Effect of New Law on Old Mechanics' Liens. Where suit was brought to 
foreclose mechanics' liens which attached under the act of 1861 (Stats. 1861, 85) 
after the repeal of that law by the act of 1871 (Stats. 1871, 123); and it was 
claimed that the lien, being nothing but a remedy, fell with the repeskl of the 
law : Reldy that neither the lien was lost nor the right to enforce it. Skgrme y. 
Occidental MiU and M, Co*,, 219. 

5. No Joint Mechanics' Liens withoxjt Joint Intebest. There is no proyision 
in the mechanics' lien law for filing joint liens when no community of interest 
exists ; and, if an attempt has been made to file a joint lien, it does not preyent 
the seyeral lien claimants from filing yalid indiyiduskl liens. Skyrme v. Occi- 
dental Mill and M, Co,, 219. 

6. Bequisites of Notice of Mechanic's Lien. Where the notice of a mechanic's 
lien recited that it was to secure the performance of a contract to pay the money 
specified in a certain note, giyen in settlement according to agreement for labor 
performed as a miner in extracting ore and working in a certain mine for a certain 
time : Held, that though it would haye been better to state clearly the character 
of work and by whom and for whom done, yet it was not so defectiye as to pre- 
vent the enforcement of the lien. Skyrme y. Occidental MiU and M, Co., 219. 

7. Effect of Taking and Assigning Note upon Mechanic's Lien. Where a per- 
son, who had done work as a miner in a mine, upon settlement and adjustment of 
accounts with the owner took his note as evidence of the amount due, and after- 
wards haying filed a mechanic's lien for the amount assigned his note and lien 
to another person, who brought suit : Held, that no rights of the miner or his 
assignee were relinquished or lost by the acceptance or transfer of the note. 
Skyrme y. Occidental MiU and M. Co., 219. 

8. Mechanics' Lien Law to be Liberally Construed. The mechanics' lien law 
is to be liberally construed so as to giye lien claimants the benefits intended by 
the legislature. Skyrme y. Occidental MiU and M, Co., 219. 



« 
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CONBTBUOnON OF MXCHAMIOS' LlEN LaWS. See OONSTBUOnON, 3. 

Meohanio's Lien fob Wobk Done by Mineb undeb Yabious Contbacts. See 
Mines, 7. 

Complaint on Mechanics' Liens — Omission of Alleoation of Time of Filino. 
See PiiEADiNa, 10, 11. 



MINES. 

1. Mining Leooe mat have Seybbal Names. One and the same ledge may have 
two names, by wluch it may be known indifferently ; and it may even become 
better known under a name derived from a subsequent and invalid location than 
under a name given it in an earlier and valid location. PhMpoUs v. Biaadfi, 61. 

2. Sale of 3Iine bt Anotheb Name. When a person conveys a lode of ore, we have 
only to ascertain by the best means in our power what lode he meant ; ai^d if we 
can do so, it makes no difference that he has called it by a name illegitimately 
acquired by or applied to it. FhiUpotts v. Blasddy 61. 

d. Name, how Luposed upon Lode. Placing a notice of location headed with a cer- 
tain name upon a lode of ore is to christen it with such name. PJUBpoUs v. 
'Blasdd, 61. 

4. NoTioE of Location of Mining Claim, whebe to be Posted. Li order to hold a 
mining ledge, it is not necessary that the notice of location should be |>laced on 
the ore or any part of the vein or lode ; it is sufiicient if it be placed in such rea- 
sonable proximity and relation to the ledge as, in connection with the work done 
under it, to give notice to all comers what ledge is intended. PhUlpoUs v. Blaa- 
dd, 61. 

5. Relocation of Mining Claim undeb Anotheb Name. There is no law to prevent 
a person from relocating his own mining claim by a different name ; and if he 
does so and then conveys it by the latter name, there is no reason why the exist- 
ence of the former location should invalidate the deed. PhiUpotts v. BUudd, 61. 

6. Action against Mining Pabtneb fob Speoifio Intebest— Matteb in Issue. 
Where xmder a mining partnership between Welland, Gross, Eoch and Huber, in 
which each party was to have an equskl interest, Huber located 1000 feet of mining 
ground, 400 in h!l^ own name and 200 in the name of each of his partners; and 
afterwards Welland, Gross and Koch brought suit against Huber for a dissolu- 
tion and a conveyance to them of their interests in the 400 feet located in the 
name of Huber : Beldt that the fact that Welland, Gross and Eoch had conveyed 
all the interests located in their names to Huber and declared that they had sold 
out their interest in the mine, constituted no defense, and that the admission of 
such conveyances, as evidence that Huber had acquired plaintiflw' interests in the 
400 feet located in his name, was error. Welland v. fftiber, 203. 

t. Mechanic's Lien fob Wobk Done by Mineb undeb Yabious Contragtb. 
Where miners filed mechanics' liensi for work done in the development of a mine, 
and it appeared that they worked a portion of the time under special contracts 
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and a portion of the time by the day, but always nnder the direction of the fore- 
man of the mine : Rdd, that the work was to be considered as one continuoas 
employment and not as distinct and independent jobs or contracts, and that each 
miner might file one lien for all his labor within the proper time after stopping 
work. Shyrme r, Oceidentcd MiUand M. Cb., 219. 

8. Tboveb fob Mintsq 8took Aoainst Assignees fob Benefit of Cbeditobs. 
Where a mining stock broker failed and assigned all his property for the benefit 
of his creditots ; bnt one of them, for whom he had purchased stock in certain 
companies, declined to accept the assignment and demanded stock in such com- 
panies then held by the assignees, and upon their refusal to deliver brought 
trover as for a conyersion : Betd, thatsthe fact that the assignees did not have 
sufficient of such stock to fill all the broker's contracts therefor could not be urged 
as a valid objection to a recovery. Boylan v. Suguet, 345. 

9. MiNiNa Stock Tbansaotions— Bboeebb Need not Deuveb Identical Stock 
PuBOHASED. In the ordinary transactions between principals and brokers, prin- 
cipals are not entitled to receive the identical shares of stock purchased on their 
order, and brokers are within the terms of their contracts so long as they are 
prepared to deliver on payment and demand certificates representing the requi- 
site number of shares. Boylan v. Huguety 345. 

10. Pbopebty in Mining Stock, What. There is no speciskl value or properly in any 
particular share of mining stock, as distinguished from any other share, unless 
issued in the name of a parly and charged to him upon i^e books of the com- 
pany. Boylan v. Huguety 346. ' 

Obdeb upon Defendant in Attachment to Deliveb up Mining Stock. See 
Attachment, 1. 

Legislative Intent of Act to Tax Net Pboceeds of Mines. See Oon- 

STBUOTION, 1. 
GdNVEBSION OF MiNING StOCK — "HIGHEST MaBKET PbIOE" NOT TbUB BuLE 

OF Damages. See Damages, 5. 

WoBDS " SiLVEB Beabing Obe," Imply Sevebance fbom Fbeehold. See Def- 
initions, 3. 

Taxi^ on Pboceeds of Mines— When the $15 peb Ton Exemption Applies. 
See Taxes, 1. 

Ibbelevant Matteb in Statements of Pboceeds of litiNES. See Taxes, 4« 

Object of Notice by Assbssob of Unpaid Taxes on Mines. See Taxes, 5. 

Taxes on Pboceeds of Mines to be Collected Quabtebly. See Taxes, 6. 

MISNOMEB. 

When Accused Cannot Complain of Wbong Name. See Gbiminal Law, 10. 
Misnomeb of Accused Pebson in Indictment. See Indictment, 2. 
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MORTGAGE. 

1. Deed Absolute on its Face, when a Mobtoaoe— Gbantee of Gbanteb. 
Where Leahlgh contracted with Murphy to pnrchase a lot from him for $400; and 
Bliss haying advanced $300 of the money as a loan to Leahlgh atLeahigh's reqnest 
took a deed of the property in his own name as a security for such loan ; and 
afterwards Bliss sold the lot to White, who, however, had notice of the facts and 
of Leahigh's claim : Held, that under the circumstances White held only as 
mortgagee and that Leahigh had the right to redeem. LeaJUgh v. White, 147. 



Deed Dibect to Loaneb of Pubohase Monet as Seoubitt. See Deed, 4. 

MURDER. '^ 

CiiOSiNa Aboument in Capital Oases. See Cbhonal Law, 12. 

Pboof beyond Beasonable Doubt not Bequibed to Establish MmaATOBT 

GiBouHSTANOES. See CBDnNAL Law, 15. 

I 

Assault with Deadly Weapon, etc.. Included in " Assault with Intent to 
MuRDEB." See Cbiminal Law, 18« 

Assault with Intent to Mubdeb—Sufpioienoy of Indictment. See Indict- 
ment, 5. 

NEGLIGENCE. 

1. Liability of Bailboads fob Injubies to Domestic Animals. The leading 
principle of Ihe numerous cases in reference to the liability of railroad com- 
panies for injuries to domestic animsJs, is that such liability is founded only 
upon negligence or omission of duty on the part of the company. Walsh ▼. 
Virgmid and Truckee B, B. Co., 110. / 

2. Mebe Killing of Animal by Bailboad not Evidenoe of NEGLiaENCE. The 
mere killing of a domestic animskl by a railroad train is not evidence of negligence 
on the part of the railroad company. WaZah v. Vvrcfinia and Truckee B. B, Oo^ 
110. 

No Action fob Accident in Pboseoution of Lawful Act. See Accident, 1. 

Judgment to be Affibmed upon Neglect to Abgue Appeal. See Appeal, 4. 

Action against Bailboad fob Negligence in Killing Cattle— Bubden of 
Pboof. See Evidence, 4. 

Bailboad, when Liable fob Killing Stbaying Cattle. See Bailboads, 5. 
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NEW TBIAL. 

1. New Tbial, when to be Granted bt Nisi Pbius Ooubt. A jndge who tries 
a cause should not hesitate to set aside the verdict, where there is a clear prepond- 
erance of eyidence against it. PhiUpoUs y. Blasdel, 61. 

2. Question of Weioht of Evidenoe— Diffebenoe between New Tbial Motion 
AND Appeal. A nisiprius judge has jurisdiction on motion for new trial to de- 
cide as a question of fact, whether t^e scale of eyidence against a yerdict pre- 
ponderates oyer that in f ayor of it ; and his decision setting it aside will not be 
reversed by the appellate court except for the most cogent reasons, such as con- 
dusiye preponderance of eyidence in fayor of the verdict. PhiUpoUs v. Blasdel , 
61. 



Pbesumptions In Favob of Obdeb GBANnNO New Tbial. See Appeal, 8. 

Appeal fbom Obdeb Gbanting New Tbial— Sitffigienot of Evidence. See 
Appeal, 5. 

Separation of Jubt— When not Pbejudioial. See Jubt, 1. 

GONVEBSATION OF AtTOBNEY WITH JiTBOB— WhEN NOT PbEJUDICIAL. See 
JiTBY, 2. 

Attobney Sending fob Medioine fob Jubob does not Vitiate Yebdiot. 
See JuBY, 8. 

New Tbial Statement need not Designate Genebal Gbounds. See State- 
ment, 1. 

NOTICE. 

Notice of Appeal must be Filed befobe Copy Sebved. See Appeal, 10. 

Requisites of Notice of Meohanio's Lien. See Meohanio's Lien, 6. 

Name, How Imposed upon Mine by Notice. See Mines, 3. 

NonoE OF Location of Mining Claim, Whebe to be Posted. See Mines, 4. 

Deed Absolute on its Face, when a Mobtgage in Hands of Thibd Peb- 
SON. See Mobtgage, 1. 

Notice of Motion fob New Tbial to Designate Genebal Gbounds. See 
Statement, 1. 

Object of NonoE by Asbbssob of Unpaid Taxes on Mines. See Taxes, 5. 

Bbeach of Wabbanty of Title— Youcheb of Wabbantob ^y Pbopeb No- 
tioe. See Wabbanty, 1. 
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OFFICES AND OFFICERS. 

1. Appointmbnt not to Intebfebe with Bboulab Tebm of Offioeb Eusoted. 
A reasonable constmction of the act of March 9, 1866, relating to officers and 
providing that persons appointed to fill yacancies are to hold " until the next gen- 
eral election," does not contemplate that an appointment to fill a vacancy, oocor- 
ring after an election but before the newly elected officers are to assnme their 
duties, can keep out of his regular term a person legally chosen at such eleotimi. 
Stale V. WeSs, 106. 

2. No "Utah Tebbitobt Judge" in Nevada Tebbitobt. Where it was claimed that 
a person assuming to act as probate judge of Carson Couniy, Utah Territory, 
had granted a perpetuiiy of franchise in a toll-bridge in Nevada Territory : JETeid, 
that even if such claim of monstrous power were admitted, yet the pretended 
grant was void, because there was no Oarson County, Utah Territory, after the 
erection of Nevada Territory ; and there consequently could not have been any 
probate judge, even de facto, of such county. I^aie ex re2. Boardiman v. Lake, 
276. 

8. " Offices db Facto "—Beqxtibites. To constitute an officer de facto there must 
be an office, with a place for its exercise and an incumbent under daim of right 
State ez rel Boardman v. Lake, 276. 



LlABHilTT ON OFFIOIAIi BOND OF APPOINTED DiSTBICT AtTOBMET. See BOND, 1. 

Liabilitt ON Official Bond of "De Facto" Officeb. See Bond, 2. 

Cebtificate of Cohkibsioneb to taee Depositions to ms own Official 
Ohabagteb. See Depositions, 2. 

Tebm of Distbict Attobnet Holdino bt Appointment. See ^Distbict At- 

TOBNEY, 1. 

Distbict Attobnet to Hold till Successob Qualified. See Distbict At- 
tobnet, 2. I 

ORDER. 

Pbesumptions in Favob of Obdeb Gbantino New Tbial. See Appeal, 8. 

Appeal fbom Obdeb Gbantino New Tbial— Sufficdcnct of Evidence. See 
Appeal, 5. 

Appeal fbom Obdeb Bbfusino to Set Aside Judgment. See Appeal, 7. 

Obdeb upon Defendant in Attachment to Deliveb up Stock. See Attach- 
ment, 1. 

Appeal fbom Obdeb SusTAnaNO Demubbbb to Indictment. See Cbiminal 
Law, 17. 
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PAETIES. 

1. Capacttt of FoBEiaN Administbatob to Sue on* Judgment. An objection of 
want of capacity to sue on the ground that the plaintLBf is a foreign administrator 
without grant of letters in this State can not be sustained when the action is on 
a judgment previously obtained by him in his own state — the suit being in 
realiify a personal one. Bogers v. ffatoht 35. 



EjEOTMEirr— OwNEB OF Legal Title Pbopeb Pabtt Plaintiff. See Ejeot- 

MBNTj^l. 

Action fob Bent by Pabtt otheb/ thai^ Lessob — Intebpleadeb. See Inteb- 

PLEADEB, 1. 

Action not Maintainable bt Mabbied Woman Plaintiff without Pbofeb 
Ayebments. See Pleading, 9. 

Wabbantob of Title mat be Vouched to Pboseoute Eyiotob. See Wab- 

BANTT, 1. 



PARTNEESHTP. 

1. Ultimate Facts Showing Pabtnebship as between Pabtnebs. As between 
partners the ultimate facts whence a partnership is deduced are first, the agree- 
ment, and second, its execution ; summed up as the executed agreement : there 
can be no partnership between parties » so far as they solely are concerned, with- 
out a consent thereto and fulfillment thereof. Groves y. TaMman, 178. 



Action against Mining Pabtneb fob Specific Intebest— Matteb in Issue. 
See Mines, 6. 

Complaint to Dissolve Pabtnebship— Necebsabt Allegations. See Plead- 
ing, 6, 7. 



PATENT. 

1. Tiiui OF Patentee of Public Land Unaffected by his Pbevious Quitclaim 
Deed. Where Cameron and Cullins occupied unsurveyed public land in com- 
mon, and Cameron made a quitclaim deed of all his right, title, and interest 
therein to Cullins, but afterwards forcibly drove Culling off the land, and 
himself pre-empted and obtained a patent to a portion of it— Cullins, in the 
meanwhile, tskldng no meaflures to pre-empt : HeUdt in an action to quiet the title 
of the land patented as against Cullins, that he had no claim to such land which 
equity could be called upon to enforce. Harden v. GuUin8f 49. 



CoNTBAOT between Pbe-emptionebs — Bule IN BosE V* Tbeadwat, 4 Ney. 
455. See Land, 1. 



408 INDEX. 



PLACE OF TRIAL. 

[ See Venue. ] 

PLEADING. 

1. Insufficient Denial — " De Minibus." Where a complaint in replevin alleged 
the value of the property taken on June 22, 1870, to be five hundred and seventy 
dollars, and the answer denied " that the property in the complaint described is 
or was, on said June 22, 1870, of the vsklue of five hundred and seventy dollars" 
and the court, without any testimony on the subject, found the vsklue as alleged: 
Held, that the pleadings justified a finding of any sum less than five hundred and 
seventy dollars, and that, if by finding that exact amount, any error occurred, it 
was of that infinitesimskl character which could do no injury. Blackie v. Oooneyt 

, 41. 

2. Amended Comflaint Entibely Supebsedes OniaiNAL. An amended complaint 
entirely, supersedes the original, so that matter contained in the original and not 
in the amended ond can not be considered by way of affirmative statement 
McFadden v. EUsworth Mill and M, Co., 57. 

3. Objections to Defective Pleading — When and how to be Taken. Where 
a 'psnty relying upon a pre-emption right pleaded the facts giving such right so 
defectively that a demurrer to it would clearly have been sustained ; but the 
opposite party, instead of demurring, made up an issue as of fact on such plead- 
ing, and on the trial objected to proof of the facts on the ground of insufficiency 
of the plea : Held, that the practfce of making up an issue as of fact in this way 
and then attempting to take advantage of the unwary pleader, by motion or ob- 
jection on the trial, was reprehensible, and that the exclusion of the evidence 
offered under such circumstances was error. Treadway v. Wilder, 91. 

4. Allegation by Way of Beoital— Genebal Demubbeb Insufficient. If a 
complaint states a substantial allegation only by way of recital, the defect should 
be objected to specifically and can not be taken advantage of on general demurrer. 
HVinter v. Winter, 129. 

5. Pbescbiftive Title—" Claim ob Golob of Biqht." A complaint setting forth 
that defendant for upwards of five years has been diverting and using water 
belonging to plaintiff, docs not allege a prescriptive right in defendant, there 
being no allegation that such diversion and use was under claim or color of right 
Winter v. Winter, 129. 

6. Complaint to Dissolve Pabtnebship—Exeouted Pabtnebship Agbeement to 
BE Alleged. Where a complaint for dissolution of a partnership sklleged that on 
a certain day the parties were partners doing a certain business and owning the 
property and entitied to share tiie profits and losses in a certain ratio; but there 
was no allegation of any executed partnership agreement between them : ffdd, 
on demurrer, that such complaint did not state facts sufficient to constitute a 
cause of action. Groves v. Tollman, 178. 

7. Allegation of Pabtnebship in Action to Dissolve. In a suit to dissolve a 
partnership : Held, on demurrer, that the allegation that the parties were part- 
ners was an allegation of a conclusion of law. Ghroves v. Tollman, 178. 
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8. Defense to be Confined to Issue Raised by PLEADnias. In a suit to compel 
the oonyeyance of certain mining ground, where defendant relied upon an 
answer that plaintiff was not the owner or entitled to a conyeyance : Hdd, that 
the defense mnst be confined to the matter set up in such answer. Wetland t. 
Huber, 203. 

9. AonoN NOT Maintainable bt 1£abbied Woiean Plaintiff without Pbopbr 
Atebhentb. In a suit by W. P. and Olive Warren for diversion of water, where 
it appeared on the trial that Olive was the wife of one Haven and the complaint 
was amended by substitating her tme name but without adding any averments 
of her right to sue alone : Hdd, that the admission of evidence on such an 
amended complaint against defendants' objection was error. Warren t. QuiU, 
218. 

10. Complaint on Meohaniob' Liens— Omission of Allegation of Time of Fxlino. 
Where a complaint to foreclose mechanics' liens failed to show that they were 
filed within six months before the commencement of the action : Held, that the 
omission was one which should be taken advantage of by demurrer, and thai 
after issue joined and decision rendered on the merits the pleading would be up- 
held by every legal intendment. Skyrme v. Occidental MiU and M. Co,, 219. 

11. SuFFiciENOT OF Complaint TO Fobeolose Meohanios' Liens. The sufficiency of a 
complaint for foreclosure of mechanics' liens is to be determined by the statute; 
and if there is a substantial compliance with the requirements of the statute it is 
sufficient. Skyrme v. Occidental MiU and if. Oo,, 219. 

12. Equitable Chabaoteb of AonoN not Destroyed by Answeb Denying Titlb. 
Where a complaint is of an equitable nature, such as in a suit to quiet title to 
the use of water, the mere fact that the answer raises questions as to the plain- 
tiff's right of property does not destroy the equitable character of the action. 
Lake v. IbBes, 286. 

13. Pleading of Conolxtsion of Law— No Need of Denial. Where acomplaint for 
an injunction to prevent the removal of a county seat in accordance with a spe- 
cial statute (Btats. 1873, 69) alleged that " said act is a special law in a case where 
a general law of uniform operation throughout the State exists and can be made 
applicable" : Heldj that such allegation stated a mere conclusion of law and de- 
fendant was not required to answer it. Evans v. Job, 822. 

Technical Defects of Pleading— Oppobtuntty to Amend to be Affobded. 
See Amendments, 1. 

Qbavamen of Complaint Chabging " Fobciblb and Unlawful Entby." See 

FOBOIBLE ENTBY AND DeTAINEB, 2. 

QlBT OF AonON FOB "FOBCIBLE EnTBY AND UNLAWFUL DbTAINEB.*' See FOB- 
GIBLB EnTBY AND DeTAINEB, 4. 

Ultimate Facts Showino Pabtnbbship as between Pabtnebs. See Pabt- 
^l. 

27 
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Bight to Answeb atteb Dekubbeb Otebbttled not AssoLrTis. See Psac- 

TIOB, 1. 

POSSESSION. 

P08SB8S10N AS AOAiNST Town-site Tbustee's Deed. See Ejeoticent, 2. 

In Ejeotiosnt on Psiob Possession, sugh Possession xust be Shown. See 
Ejecihent, 8. 

Bights of Bailboabs to EzcLUSiyE Possession of Bailboad IiAsdb. See 
Baiuioads, 3. 

Effect of Deed tjndeb Conobessional Town-site Act as against Pobsbs- 
soB. See Town-sztb, 1. 

IEebe Possessob of Publio Land has no Bipabian Bights. See Wateb 
Bights, 2. 

PRAOnOE. 

1. Bight to Answeb afteb Demubbeb Oyebbuled not Absolxtte. Where a de- 
mnrrer to a complaint was ovemiled and judgment rendered for plaintiff, there 
being neither showing nor suggestion of a defense on the merits : Edd, that 
defendant was not entitled as a matter of absolute right to answer. Winier v. 
Winter, 129. 

2. Wbit of Bestitction, when Issited bt Supbeme Goubt. Where the Supreme 
Court on certiorari annulled the proceedings of a district court under which the 
relator had been turned out of jKJSsession of certain xnroperty : Held, that in 
addition to annulling the proceedings of the court below, the Supreme Court 
could properly issue a writ of restitution to restore the relator to possession— 
such writ being necessary and proper to the complete exercise of its ai>pellate 
jurisdiction. Peacock y. Leonard, on motion, 247. 

Technical Defects of Pleading — Ofpobtunitt to Amend to be Affobded. 
See Amendments, 1. 

Amendment of Judgment of Supbeme Coubt. See Amendments, 2. 
Judgment to be Affibmed upon Neglect to Abgub Appeal. See Appeal, 4. 
Notice of Appeal Must be Filed befobb Copt Sbbted. See Appeal, 10. 
Objections not Considxbbd whin not Pbopbblt Pbebemtbd. Bee Afipbal, 12. 
Costs in Equity— Specqio Pebfobmangb Cases. See Cosis, 2. 
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**DEFAtTi;r" NOT KeCBSSABT to SlTFPOBT JUDOlODfT ATTBB DEmmSBB OtXB- 

BUUBP. Bee Dbtauxa, 1. 
Dbfenbb TO Ejsotmbnt ov Towh-cdtb Tbxjitbb's Dbed. See EjBonoMT, 2. 
No Ebjbloe a Exoludiko Imxatebul Etidknox. Bee EyiDEiraB, 1. 
Bbtdbal to Sbttlb ExoBPTioirB to be Pbofbblt Ezokptxd to. Bee Bxoxf- 

TIOHBf 1. 

No Stbiot Bioht to Jtjbt Tbial in Equitt Oasb. Bee Jubt, 6. 

No Ebbob to Befuse Jubt whkkb no Stbiot Bioht Thebeto. Bee Jubt, 6. 

OsjEonoNS to Dxfeotivx PiiEADiNa, When and how to be Taxen. Bee 

FUBADINa, S. 

Defense to be Confined to Issue Baised bt Pleadings. See Pleading, 8. 

Sebtioe bt Mail, When Ookplete. See Sebyioe, 1. 

Action against Countt in otheb Distbiot— Waiyeb of Change of Yenue. 
See Vendb, 1. 

Wabbantob of Title mat be Vouohed to Pbosecute Eyiotob. See Wab^ 

BAMTT, 1. 

PRAOnOE ACT. 

Beotion 181— Obdeb upon Defendant to Deliyeb up Stock. See Attach- 
ment, 1, 2. 

Sections 412 and 414— Cebtifioate of Gommissioneb to Deposition. See 
Depositions, 2. 

New Tbial Statement need not Designate GkENEBAL Gbounds, See State- 
ment, 1. 

PBE-EMPTION. 

CONTBAOTS BETWEEN PbE-EMPTIONEBS— BULE IN BOSE V, TbEADWAT, 4 NXV. 456. 

See Land, 1. 

PBESUMPTIONS. 

1. Pbesumption as to Laws of Otheb States. In fhe absenoe of proof of the 
laws of another state they will be presumed to be the same as in this State. Bog- 
ers T. Eatohf 85. 
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2. PBBSUXFnoN OF GoNBTiTunoNALiTT OF LooAii OB Bpboial Law. Where a local 
or Bpeoial law haa been pasaed in reference to a matter affecting a portion only of 
the people, it will be preBimied to be valid nntil facts are presented showing 
b^ond any reasonable doabt that a general law is applicable. JBoans t. Job, 322. 

8. Pbesuxption m Fatob of Special as Aoainst Oenebal STAxirrB. The mere 
fact that a general law has been passed providing for the removal of cooniy seats 
is not proof that it is applicable to a particular case; and if a special act be passed 
for the particular case, the presumption of the applicability of the general law is 
overcome by the presumption, in favor of the special act, that the general act 
was not applicable in that case. Mans v. Job, 322. 



Pbesuxptions m Favob of Obdeb GBAirmio New Tbial. Bee Appeal, 3. 

Pbesttmption in Favob of Instbuotions, whebe Evidknob not Appealed. See 
Chabqb, 4. 

Pbesttmption aoainbt iMSTBuonoNS Befused. Bee Chabge, 6. 

Bebvioe of Sdmuonb — GoNTBADicnoN IN Beoobd— ^BEBUVPTiONS. See Bux- 

M0N8, 1. 

Omission of " Dollab Mabk" in Tax Assebsmbnt Boll— Pbestjhption. See 
Taxes, 2. 

t 

PROMISSORY NOTE. 

Effect of TAKiNa and AssiaNiNa Note upon Mbohanio's Lien. Bee Hi- 
OHANio's Lien, 7. 

RAILROADS. 



1. Bepobt of Gommissionebb to "Bet Fobth theib Pbooeedinob." A report of 
oomnussioners, appointed to assess the value of lands to be taken for railroad 
purposes as provided by law (Stats. 1864^^, 427, Sec. 80), which fails to show 
that they or a minority of them met at the time and place ordered and before 
entering on their duties were duly sworn, as required by the law, is not su£Bcient ; 
and it is error to confirm such a report Virginia and Ihiokee JR. JR. Oo. v. 
Lov^'oy, 100. 

2. Appbaisal of Land Taken bt Bailboad afteb Obioinal Gonbtbvotion. It 
seems that when land is condemned for a railroad after its original construction, 
the owner is entitied to the actual market value of the property at the time of 
taking, without deduction for any appreciation in value caused by the previous 
location and construction of the road. Virginia and Truokee R. B, Oo, v. Love- 
joy, 100. 
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S. Rights of BAiiiBOADS to Exolvbiyx Posskssion of Bailboad Lands. A rail- 
road company has the right to the poflsession of the land taken for the porpose 
of its road, and that pooseBsion is the right to its exoluBiye enjoyment, and to 
exclude all persons and beasts therefrom at any and all times. Walsh y. Ttr- 
ginia and Truckee B. E, Co,, 110. 

4. Railboads Need not Fence on Pubuo Land. Onr railroad law (Stats. 1864-4$, 
427, Sec. 40) does not require railroad companies to fence their road where it 
runs through public land. Walah t. Virginia and Trudkee JR. R, Oo., 110. 

5. BAiutoAD, WHEN LiABLB FOB EzLLiNG Stbayxno Cattlb. If Cattle stray upon 
a railroad directly from the land of their owner, and by reason of the failure on 
the part of the company to fence their road at tliat 4)oint, and are killed, the 
company would be held liable under the railroad act (Stats, 1864^-5, 427, Sec. 40) 
on a simple showing of the facts of such killing and neglect to fence, without 
any further showing of negligence; but it is otherwise if they stray from public 
land or from land not belonging to their owner. Walsh y. Virginia and Truckee 
R. R. Co., 110. 

6. Oondemnation of Land fob Bailboads— " Dakaqes to Besedub of Pbekiheb." 
Although the statute in reference to making compensation for lands condemned 
for railroad purposes (Stats. 1864^-6, 427, Sec. SO) does not, technically speaking, 
allow for damages to the residue of premises from which a portion only is taken, 
yet such damages are a proper element of estimate in arriYing at the "just 
compensation" which must be awarded to the owner of the land taken. Virginia 
and Truckee R. R, Co, y. ffenry, 166. 

7. " GK>OD Cause" to Bet Aside Cohhissionebs' Bepobt. The " good cause" for 
which the statute proYides a report of commissioners apx)ointed to appraise com- 
pensation for land taken for railroad purposes may be set aside (Stats. 1864-6, 
427, Sec. 81), means something dear and indubitable, pointing error in law or 
fact, intentional or unintentional on the part of the commissioners. Virginia 
and JYuckee R. R. Co, y. Senryt 166. 



OoNDEiiNATiON OF LAND FOB Baelboad afteb Obiqinal Oonbtbuotioh. Bee 
Eminent Domain, 1. 

Yebbaii Ebbobs in Bepobt of Oommibsionebs of Apfbaisai«. Sec Eminent 
Domain, 2. 

" OOMPENSATION FOB LaND TaSEN " IB NOT MEBE ** MaBKET YALUE." See EmI> 

nent Domain, S, 6. 

AonoN AGAINST BaHiBOAd fob Keoligenoe in Killing Oattle— Bitbden of 
Pboof. See Eyidenob, 4. 

OoNBTBUOTiON OF Bailboad Law AS TO FENCES. See Fences, 1. 

Liability of Bailboadb fob Killing Domestic Animals. Bee Neoligenoe, 
1,2. 



414 INDEX. 



RATIFICATION. 

BATmoATioii OF AoT OF Unauthobizxd Agent. See AasNor, 1. 

BEGOBD. 

Amxndmsmts at SimsEQtnsMT Tebm bt thk Bboobd. See AuEimMENTS, 2. 

Papebb NOT Noticed on Appeal ttnless Pabt of Becobd. See Appeal, 8. 

Objeotionb not Oonbidebed on Appeal when not Pbopeblt Pebsented. 
See Appeal, 12. ' 

Jttdghent Boll in Oebtiobabi Oases. See Cebtiobabi, 2. 

Obiminal Law — Ohaboe not Pabt of Beoobd. See Ghabge, 3, 5.^ 

No Objection to Oost Bill on Appeal unless Made Pabt of Beoobd. 
Bee OosTB, 1. 

Glebe's Minx7tes of Pebemptobt Ohallenoes not Pabt of Beoobd. See 
Obiminal Law, 3. 

Appeal fbom Obdeb Sustaining Dehubbeb to Indictment— Beoobd, how 
Made. See Obiminal Law, 17. 

Becital of Legal Sebvice of Summons in Judgment. See Judgment, 3. 

Sebtioe of Sxtmmons— Oontbadiotion in Beoobd— Pbesumptions. See Sum- 
mons, 1. 

REMITTITUR. 

Appeal fbom Judgment upon Bemittitub not ENTEBTActnsD. See Appeal, 9. 

RENT. 

Action fob Bent by Pabty otheb than Lessob— Littebpleadeb. See Inteb- 

PLEADEB, 1. 

Action fob Bent— Lessee cannot deft Lessob's Title. See Landlobd and 
Tenant, 1. 

REPLEVIN. 

Intebebt as Damages in Beplevin Oases. See Damages, 1. 
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JUDOMEBT IN BePLEYIN NOT ANNUIiliED FOB INFINITESIMAL EbBOB. SoO 
PUSADINO, 1. 



REPOBTS. 

OONDEKNATION OF LANB — YeBBAL EbBOBS IN COXMIBSIONBBS' RePOBT. Bee EM- 
INENT Domain, 2. 

Repobt of Gommusionebs— Omission of Testimony. See Eminent Domain, 6. 

Bepobt of Commibsionebs to "Set Fobth theib Pbooeedinob." See Bail- 
boads, 1. 

" QooD Cause" to Set Asibe Gommusionebs* Bepobt. See Bailboads, 7. 



BOADS AND BRIDGES. 

1. Ezpibation of Fbanohise— Beyebtbb to the SoYEBEiaN. At the expiratloii of 
a toll-road franchise, the control of such road reverts to the sovereign ; and in 
the absence of other special disposition, the free use of such road would be 
thereafter in the people. 8UUe ex rd, Boardman y. Ldkey 276. 

2. ToLL-BoAD WITH ExpiBiNa Fbanohise not to be Located as New Boad. 

Sections 1 and 2 of the act to provide for the constructing and maintaining toll- 

roads (Stats. 1864-5, 254) apply only to new roads, and give no right to the 

owner of an old road, whose franchise is about expiring, to locate it as a new 

road. State ex rd. Boardman y. LaJce, 276. 

3. ToLL-BoAD A " BoAD IN Genebal XJse bt Tbaveuno Pxtblic." The phrase 
*' road or highway now in general use by the traveling public," as employed in 
the toU-road act of 1865 prohibiting interference therewith (Stats. 1864-5, 254, 
Sec. 12) , includes toll-roads— there being no difference in the sense of the statute 
between such roads and common highways. State ex rd. Boardman v. LaJcet 276 . 

4. EzpiBED BBmaE Franchise — Bights of Fbanohisee as Lani>-owneb. The 
fact that the holder of an expired toll-road and bridge franchise has acquired the 
fee of the land on which the ends of the bridge rest and both sides thereof, does 
not give him any rights to a continuance of the franchise— the possession by the 
public of the easement of traveling the road being in no sense antagonistic to 
his possession of the title to the land. State ex rd, Boardman y. Lake, 276. 

5. Meroeb of Glaims to Easement bt Acceptance of Fbanchise. Where Lake, 
claiming to own a perpetuity of franchise to collect toll on the Fuller bridge 
over the Truckee Biver, accepted the new toll-road franchise for ten years 
granted by act of December 17, 1862 (Stats. 1862, 19) : Edd, that whatever rights 
he may have previously held were merged in the statutory contract contained in 
that act by his assent IJiereto. State ex rd. Boardman v. L<ike, 276. 
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6. Toiii/-BBii>aE OvEB Nayigable Biyeb must be Aitthobized BT lasaiSIiATUBE. 
A bridge over a navigable stream, snch as the Fuller bridge over the Tmckee 
Biyer, can only be lawfully bnllt or nsed for taking tolls by anthority of the 
legislatore. State ex re2. Boardman y. Xofce, 276. 



Btatutobt Contbaot of Dedication by Acobptance of Fbamchibe. See Ded- 

lOATIOn, 1. 

SALE. 
Sale of Hinb bt Anotheb than Usual Nahe. See Mines, 2. 



SENTENCE. 

Postponement of Sentence in Case of Escape— Sentence at Subsequent 
Teem. See Cbiminal Law, 18, 14. 



SEEVICE. 

1. Seeyioe by Mail, when Complete. Where an affidayit of seryice of copy of no- 
tice of appeal by mail stated that it was deposited in the post-office at Dayton on 
a certain day, directed to the proper person to be served at Carson and postage 
paid : Hdd, that the seryice, if proyed at all, was a seryice on the day of snch 
deposit. Lyon County y. WasJioe County, 177. 



Notice of Appeal must be Filed befobe Copy Sebyed. See Appeal, 10. 

Recital of Legal Sebyice of Summons in Judgment. See Judgment, 3. 

Sebyice of Summons— Contbadiction in Becobd— Pbesumptions. See Sum- 
mons, 1. 

SHERIFF. 

1 . Shebiff's Fees in Delinquent Tax Suits. A sheriff cannot collect from a conntj 
his fees in delinquent tax cases commenced preyious to the act of March 1, 1871, 
which proYides for suits in which his fees shall under certain circumstances be 
so paid (Stats. 1871, 93) — such act not haying any retroactiye effect. FUch y. 
EUeo County, 271. 

SPECIFIC PERFORMANCE. 

Action fob Specific Pebfobmance— Pbeyious Demand a Matteb of Oobtb. 
See Demand, 1. 

Bight to Specific Pebfobmance without Pbeyious Demand. See Equttt, 1. 
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STATEMENT. 

1. New Tbial Stateuent Need not Designate Geneaal Gboukds. A statement 
on motion for new trial need not designate the general gronnds of error relied 
on, but only specify the particulars wherein iiie error lies — ^the Practice Act 
requiring the notice to designate the general- grounds, and the statement to con- 
tain the specifications. Worthing y. Cutis, 118. 



Ibbelevant Mattes in « Statements " of Pbooeeds of Mines. See Taxes, 4. 

STATUTES. 

When General Laws abe " AppuoABiiE " in Constitutional Sense. See 
Oonstitdtion, 1, 2, 8. 

LsGiSLATiyE Intent of Act to Tax Net Pboceeds of Mines. See Constbuc- 

TION, 1. 

Statute of Two Gonstbuotions. See Constbuotion, 2. 

GoNSTBucTioN OF Meohanics' Lien Laws. See Constbuotion, 3. 

Statutoby Constbuotion— Plain Object of Law. See Constbuotion, 4. 

New Statutes Apply to New Cases. See Constbuotion, 6. 

Constbuotion of Statute Adopted fbok Anotheb State. See Constbuo- 
tion, 7. 

Statute Good in Pabt and Bad in Pabt. See Constbuotion, 8. 

Statute Belating to Suits against Counties— Venue. See Counties, 1. 

Statute Authobizing County Commissionebs to Employ *<Extba Counsel." 
See County Commissionebs, 1. 

Statute Belating to Election in Eubeea County. See County Commis- 
sionebs, 2. 

Act fob Bemoyal of Humboldt County Seat not Unconstitutional. See 
County Seats, 1. 

Statxttoby Pboyision to Pbeyent Loss of Cottbt Tebm. See Cottbts and 
Judges, 1, 2. 

Statutoby Pbotisions belating to Chabges in Cbiminal Cases. See Cbim- 
iNAL Law, 1. 

Statxttoby Pbotisions belating to Bills of Exception in Cbiminal Cases. 
See Cbiminal Law, 2. 
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Statxttobt GoirrBAOT of Dedication by Aooeptanoe of Fbanchibe. See 
Dedication, 1. 

Statutes as to Tebk of Distbict Attobnet holding bt Appointuent. See 

DiBTBICT AtTOBNEY, 1, 2. 

Effect of Btattttb as to Town-site Tbitstee's Deed. See Ejectment, 2. 

Statute Pboyidino fob Compensation fob Land taken fob Bailboadb. 
See Eminent Domain, S. ^ 

GoNSTBUCTioN OF Bailboad Law AS TO FENCES. See Fences, 1. 

Requisites of New Pbomise xtndeb Statute of Limitationb. See Limita- 
tions, 2, 3. 

Effect of New Law on Old Mechanic's Lien. See Mechanic's Ldsn, 4. 

Mechanics' Lien Law to be Libebally Constbued. See Mechanic's Lien, 8. 

Pbesumption as to Laws of othbb States. See Pbbsumptions, 1. 

Pbesumption in Fayob of Special as against Genebal Statute. See Pbb- 
sumptions, 2, 3. 

Statute as to Bepobts of Oommissionebs on Condemnation of Land. See 
Bailboads, 1, 6, 7. 

Statute Pbohibiting Intebfebencb with Boads in Genebal Use. See Boads 
AND Bbidoes, 2, 3. 

OoNSTBUonoN of Statute Pboyiding Mannbb of Taxing Pboceeds of Mines. 
See Taxes, 1, 4, 5, 6. 

Statute Belating to Delinquent Tax Suits— When Fees Payable by 
County. See Taxes, 7. 

STAY OF EXECUTION. 

Action on Judgment Pending Appeal— When no Stay. See Appeal, 1. 

STIPULATION. 

Effect of Stipulation to take Deposition as Admission. See DxposinoK, 1. 

STOCK. 

CONYEBSION OF MINING StOOE — "HIGHEST MaBKET PBIOE" NOT TBUE BuLE 

OF Damages. See Damages, 5. 



INDEX. 419 



MiNiNO Stock Tbanbaotions— Bbosebs vexd not Dieuteb iDEimoAL Stock 
Pttbohased. See Mines, 9. 

Fbopebtt in MnnNO Stock— What. See Mines, 10. 

SUMMONS. 

1. SsBViOE OF SmofONS— CoNTBADicnoN IN Becobd— Pbbbumftionb. Wliere on 
appeal from a judgment })j de&ult, the record indicated that the snmmons 
had been served after it had been filed, but the judgment recited that the default 
was entered " upon due proof of the service of summons and copy of complaint 
as required by law": Held, that every legal intendment was in favor, of the valid- 
ity of the judgment. Magdiel v. Keaut 305. 

SUBETIES. 

Liabiutt on OinciAii Bond of Appointed Distbict Attobney. See Bond, 1. 
LiABiLiTT ON Official Bond of "De Facto" Offices. See Bond, 2. 
Liability on Indemnity Bond aoainst <' Liability." See Bond, 3. 
Gold Coin Judgment fob Liability on Indemnity Bond. See Qold Coin, 1. 

TAXES. 

* 

1. Taxes on Pbooeeds of Mines— When the t" Fifteen Dollabs peb Ton" 
Exemption Applies. The Act of February 28, 1871, for the taxation of the net 
proceeds of mines (Stats. 1871, 87) , in providing " that an additional exemption 
of fifteen dollars per ton may be allowed on all ores worked by Freiburg or dry 
process," does not authorize an exemption of fifteen dollars per ton on all ores so 
worked in addition to the actual cost of working them, but only where such actual 
costs exceed sixty per cent, of the gross yield. Stale v. Ihireka Oonsolidated M, 
Co,, 16. 

2. Omission of "Dollab Mabk" in Tax Assessment Boll. In an action to 
recover delinquent taxes on the net proceeds of mines, where plaintiff was allowed 
to introduce in evidence the original assessment roll, notwithstanding there was 
no dollar mark attached to the figures purporting to indicate the amount of the 
tax due or assessed, a^d it was objected to on that ground : Held, that the fair and 
reasonable presumption, in the absence of anything to show to the contrary, was 
that the figures, disposed in perpendicular columns in the form prescribed by 
statute, indicated dollars and cents, and that the admission of the roll in evidence 
was not error. State v. Eureka Consolidated M. Co,, 16. 

3. Sufficiency of Delinquent Tax Assessment Boll. Where a delinquent 
assessment roll, objected to for want of the " dollar-mark," had such mark pre- 
fixed to all the columns |excepfc the last, headed " total amount of tax," which, 
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howerer, was added np and the mark prefixed to the sum total : HeJdt that snch 
roll famished sufficient legal evidence to enable a court to determine with cer- 
tainty the amount of the tax, and that in a suit for delinquency such roll was all 
the plaintiff need introduce to make out a prvma facie case. StaJte y. Eureka 
OoMolidated M. Oo., 15. 

4. Ibbelevakt Matteb in ** Statements" of Pbooeei>s of Mines. Matters in- 
serted in a statement of the proceeds of a mine such as is required to be furnished 
by the mining tax law (Stats. 1871, 87) , the insertion of which ia not authoriaed 
hj the statute, go for nothing and the assessor is not bound to pay any regavd to 
them. State Eureka CkmtoMaied M. Oo. 16. 

5. Objiot of NonoE bt Assessob of Unpaid Taxes on Mines. The written 
notice required by section 7 of the mining tax law (Stats. 1871, 87) , to be given 
by the assessor to parties engaged in reducing ores, is not a prerequisite to lia- 
bility of the producer for the tax, but only intended to hold a party reducing ores 
extracted by others to the extent of the value of the ores in his possession when 
notified. State v. Eureka Oonsolidated M. Ob., 15. 

6. Taxes on Pbooeeds of Mines to be Collected Quabtebly. There is noth- 
ing in the use of the word " manner " in section 10 of the mining tax law, (Stats. 
1871, 87) which provides that the collection shall be enforced in the same maimer 
as on other kinds of personal property, to prevent the collection of snch taxes 
quarterly— the word "manner" as there used dods not mean "time." Statey. 
Eureka Oonsolidated M. Cb.,15. 

7. Delinqttent Tax Suits— When Fees Payable by Gottnty. The act of March 1, 
1871, amending the revenue laws in reference to delinquent tax suits (Stats. 
1871, 93) , contemplates the payment of fees out of the county treasury only in 
cases in which suits are brought by direction of the county commissionen. 
Fitch v. EVco Oounty, 271. 



Legislative Intent of Act to Tax Net Proceeds of Mines. See Construc- 
tion; 1. 

'* Value " Swobn befobe Assesssob not Evidence of Value on Condekna- 
TiON. See Eminent Domain, 4. 

Shebiff's Fees in Delinquent Tax Suits. See Shebiff. 



TIME. 

TxxB FOB Appeal fbom Obdeb Befusino to Set Aside Judgment. See Ap- 
peal, 7. 

Taa OF Settlement of Bill of Exceptions in Cbdonal Cases. See Crim- 
inal Law, 2. 

Time fob Sentence in Criminal Cases. See Cbiminal Law, 14. 

Meaning of Wobd " Week." See Definitions, 4. 
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No LsQAL Tebk or Goubt Exokft at Time Pbesgribed. See Jttbibdiotion, 5. 

GOHPIiAIMT ON M]SGHA11I0*S LlEN— OlOBSION OF ALLEGATION OF TiME OF FiLINO. 

Bee PiiEADiNa, 10. 



BsBYiGB BT Mail, whin Ookplete. Bee Bkbyioe, 1. 

TOLLS. 

[Bee BoADS and BBmoBS.] 



TOWN-SITE. 

1. Effect of Deed undeb Gongbbssional Town-site Act. It Beems that a deed 
made by a trustee pnrportmg to act under the law of oongress of May 23, 1844, 
proYiding for the dispoBition of town-sites to the occupants is not condusiye in its 
effect; and if given to one not an occupant or haying the right of occupancy as 
contemplated, that fact may be shown and the deed in such case will fall, as abso- 
lately void and of no effect. TYeadvoay y. Wilder, 91. 

Defense to Ejectment on Town-site Tbustee's Deed. See Ejectment, 2. 



TRANSCRIPT. 

[See Beoobd.] 

TROVER. 

Tboyeb— Measttbe of Damages. Bee Damages, 4. 

Tboyeb fob Mining Stock against Assignees fob Benefit of Obeditobs. 
Bee Mines, 8. ^ 

UNITED STATES. 
Effect of Deed undeb Gongbbssional Town-Sitb Act. Bee Town-Sitb, 1. 

USE. 
Babqaih and Bale Deed— Opeeation of Statute of Uses. See Deed, 8. 
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OONBTBUOTION OF DeED OF LaKB ''AND ALSO FbIOB BiaHT TO UBE" WaTEB. 

See Deed, 6. 

PBESOEXPnvs BiGBT TO UsE OF Wateb, Beqxtisites OF. See Pleaddto, 5. 
BiOHT TO XJeos OF Wateb as Distinct fbok Land. See Wateb Bights, 1. 



UTAH. 

No "Utah Tebbitobt Judge" in Nevada Tebbttoby. See Offices and 
Offioebs, 2. 



VACANCY. 

Liability on Official Bond of Distbiot Attobnet Appointed to Fill Va- 
CANOT. See Bond, 1. 

Appointment not to Inttebfebe with Begttlab Tbbm of Officeb Elected. 
See Offices and Officebs, 1. 



VENUE. 



1. Action against Oot7nty in Otheb Distbict — ^Waives of Change of Venue. 
Where a connty was sued in a judicial district of which it did not form a part, 
bat it appeared and answered without presenting any objection to the jurisdio- 
tion : Held, that it thereby waived its right to a change of venue and trial in its 
own judicial district. Clarke v. Lyon County, 181. 

Labcent of Cattle Stolen in one County and Dbiven to Anothbb — Venue. 
See Cbikinal Law, 4, 5. 



VEBDICT. 

Sepabation of Juby— When not Pbbjudicial. See Jttby, 1. 

CONVEBSATION OF AtTOBNEY WITH JUBOB— WhEN NOT PbETUDIOIAL. See 

. Juby, 2. 
Attobnxy sending fob Msdioinb fob Jttbob dobs NOT VrriATB. See Jitbx, 8. 
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WATVEB. 

AonON AGAINST CoVim IS OTHEB DiBTBIOT — ^WaIYEB OF GhANQE OF YmfTSE. 

See Yenue, 1. 



WAEBANTT. 

1. Bbbach of WASBAirrY OF TiTLE—YoucHEB OF Wabbantob. In case of warranty 
of title, where there has been an eviction, the party evicted npon sning the evio- 
tor may notify his warrantor of the commencement of such action and require 
him to assist in its prosecution; and in such case the warrantor will be bound 
by the proceedings; but to have such effect the notice should be unequivocal, oer^ 
tain and explicit; and a mere notice before suit of an intention to sue and to in- 
sist upon the warranty is not sufficient. DaUon v. Baioker, 190. 

2. Wabbantob of Title may be Vouched to Pbosecutb Evictob. When the vendor 
of land with warranty of title is properly notified of the pendency of ^ action 
by the vendee to recover it from an evictor and afforded an opportunity to assist 
in the prosecution, he becomes in effect the real party in interest; the same as if 
the vendee were the defendant in the action and the vendor were vouched to 
defend. DaUon v. Bowker, 190. 



Heasube of. Damages on Bbeach of Wabbantt. See Damages, 2. 

Damages, on Wabbantt, fob Eviction — ^Pbesent Value not Relevant. See 
Damages, 8. 

Wabbantt of Title— Evidence of Eviction and of Supebiob Title. See 
Evidence, 6. 



.WATEB BIGHTS. 

1. Right to Use of Wateb as Distinct fbom Land. Running water, as long as it 
continues to flow in its natural channel, can not be made the subject of private 
ownership except as a right incident to property in land; but a right may be 
acquired to its use by appropriation, which will be regarded and protected as 
property. DaUon v. Bowkery 190. 

2. Mebb Possessob of Pxtblic Land has no Ripabtan Rights. A mere possessor 
of unsurveyed government land has no riparian rights to the use of a stream of 
water flowing through it. Lake v. ToKUsy 286. 



CONSTBUOTION OF DEED OF LaND "AND ALSO PbIOB RiGHT TO USE" WaTEB. 

See Deed, 6. 
PBB80BIPTIVZ Title to Use of Wateb, Requibitbs of. See Pleadino, 5. 
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WITNESS. 

1. Pbaotioe Aot, Seo. 379— Meaning of " Bepsesentatiye of Deceased Pebson." 
Where a penon was employed by another to work at a quartz mill for an associ- 
ation, to whom snch latter persoA had' assigned a lease thereof ; and after the 
death of tlie assignor, the employee sued the association for work and labor : 
Heid, that none of the association was sued as the representative of deceased, 
and there was nothing in section 879 of the Practice Act to prevent plaintiff from 
testifying as to the conversation and employment by deceased. FuUon v. Day, 80. 



Defendant in Attaohkent as Witness on Obdeb of Examination. See 
Attaohmsnt, 2. 
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